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PREFACE 


Several abbreviations are used throughout the text of 
this study. The author feels that the full title should 
appear at the beginning to resolve any doubts on the 
part of the reader. Hence a list of such abbreviations is 
here appended: R.S.F.S.R. (Russian Soviet Federated 
Socialist Republic), R.K.P.(b) (Russian Communist 
Party (bolshevik) ), C.P.S.U. (Communist Party of the 
Soviet Union), N.E.P. (New Economic Policy), 
U.S.S.R. (Union of Soviet Socialist Republics), and 
V.K.P.(b) (All-Union Communist Party (bolshevik) ). 

This study was begun as a Master's Thesis at Indiana 
University and evolved into a Ph.D. dissertation at St. 
Louis University. I want to thank Dr. Darrell Hammer 
at Indiana and Drs. Eugene Pyziur and Raymond Der- 
rig at St. Louis for guidance and support. The con- 
tinuation of the study was particularly aided by a sum- 


mer fellowship from the Summer Research Laboratory 
of the Center for Russian and East European Studies 
at the University of Illinois. "Thanks to Professors 
Laurence Miller and Peter Maggs and Mr. Kim of the 
University of Illinois Law Library and his staff for 
their help not only during the laboratory, but whenever 
I was in need of assistance. I am grateful also to Mrs. 
Theresa Donohue and the staff of student secretaries of 
the social science department at Cameron University. 
Whthout their skills the various drafts of this manuscript 
would not have been typed and proofread. Finally 
thanks go to my wife Roma for tolerating me while I 
was absorbed in this study and for reading and making 
suggestions on the manuscript. 
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I. PRE-BOLSHEVIK PATTERNS 


Soviet law in general has its roots in the legal tradi- 
tion of pre-revolutionary Russia. The late Nicholas 
Timasheff, writing in 1952, explains this tradition in 
the following way: 


Soviet law, commonly in a deteriorated form, revises the 
legal tradition of pre-Revolutionary Russia so far as it is 
compatible with the new traits of Russian Society.! 


Soviet law has, however, when viewed historically a 
foundation broader than pre-1917 standards. Since 
pre-revolutionary Russian law was a part of the West- 
ern or European legal culture, it is based on the legal 
tradition. of continental Europe.? For instance, the 
institution of justice of the peace embodied in the 1864 
reforms was borrowed from France and England, but 
rather than being copied slavishly, the institution was 
adjusted to Russian conditions and requirements.? The 
practice of using a justice of the peace, acting as a single 
judge, differed from the established three-judge system 
of Russia, but was similar to the Western European 
system.* The adjustment to Russian conditions of 
justices of the peace included election to the post of 
justice of the peace by the Zemstvo, rather than ap- 
pointment, as in the cases of France and Great Britain.’ 
The system of appellate procedure, set forth in the 
Decree on the Courts No. 1 of November 24, 1917, was 


1 Nicholas S. Timasheff, "Soviet Law," Virigina Law Rev. 
38, 7 (1952) : p. 877. 

2 Ibid. 

3 Samuel Kucherov, Courts, Lawyers and Trials under the 
Last Three Tsars (New York, 1953), pp. 87-88. 

* Vladimir Gsovski, Soviet Civil Law: Private Rights and 
Their Background under the Soviet Regime (2 v., Ann Arbor, 
1949) 1: p. 887. See also “Uchrezhdenie Sudebnikh Usta- 
novlenii,’ Article 3, Svod Zakonov Rossüskoi Imperii ( Petro- 
grad, 1914) 16, 1: p. 2. 

5 Ibid. See also “Uchrezhdenie Sudebnikh Ustanovlenii,” 
Articles 23, 24, pp. 13-14. 


made to conform basically with French procedures,$ 
namely, the law of November 27, 1790, Article 3 of 
which reads: 


It (the court of cassation) shall quash all proceedings 
in which the formal requirements have been violated, and 
every judgment which contains an express contravention of 
the text of the law. | 

Until creation of a single unified code the violations of 
the forms of procedure which are sanctioned by nullity 
and contravention of laws special to the different parts of 
the empire shall give rise to cassation. 

Under no pretext and in no case may the tribunal ex- 
amine the merits of the cases. After having quashed the 
proceedings or the judgment, it shall remand the merits 
of the cases to the tribunals which shall take cognizance 
thereof, as shall be set forth hereafter." 


To begin a study of the Soviet legal system, and more 
particularly, Soviet civil procedure, one must examine 
briefly the legal system with which the reforms of 1864 
were designed to deal. A wide variety of reliable 
sources views the pre-1864 system as notoriously in- 
equitable and corrupt. Typical of these views are the 
following statements of Michael T. Florinsky and 
Samuel Kucherov, respectively : 


The Russian court's chief characteristics were the in- 
human severity of punishments; multiplicity of judicial 
agencies; complexity of the procedure which allowed cases 
to drag on for decades; secrecy and arbitrariness equal to 
that of the Star Chamber; heartless formalism; centering 
of preliminary investigations—often a determining factor 
in the issue of the case—in the “unskilled and unclean 
hands" of the police (to quote the eminent jurist 
A. F. Koni) ; hopeless confusion of judicial and executive 
powers; subservience of judges not only to the bureauc- 
racy but also to wealth and birth; low moral and educa- 
tional standards of even high judicial officials (in the 
middle of the 19th century, according to M. P. Chubinsky, 
most of the judges of the lower courts were illiterate or 
half-illiterate, and some of the members of the highest court, 
the Senate, could hardly sign their names). Casuistry, 
procrastination, and bribery were so prevalent as to make 
a lawsuit synonymous with disaster. Thousands of inno- 
cent people suffered ruinous and degrading punishments 
and lingered in prisons and in Siberia while notable, well- 
born and wealthy lawbreakers escaped retribution. The 
unspeakable disorder of the courts was a matter of common 
knowledge.® 


6 Ibid., p. 883. 

727 November-ler Decembre 1790 “Decret portant institution 
d’un tribunal de cassation, et reglant sa composition, son 
organisation et ses attributions,” in: J. B. Duvergier, Collec- 
tion Compléte des Lots Decrets, Ordonnances, Reglemens, 
Avis Du Conseil-D'Etat, Publiée sur les editions officielles du 
louvre; De L’Imprimerie Nationale, Par Baudouin; et du 
Bulletin Des Lois (De 1788 a 1830 inclusivement, par ordre 
chronologique) (Deuxieme Edition, Paris, 1834) 10: pp. 56-57. 

8 Michael T. Florinsky, Russia: A History and an Interpre- 
tation (2 v., New York, 1953) 2: pp. 902-903. By permission 
of Macmillan Co. 
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Similarly Kucherov contends: 


Such was the administration of justice in Russia before 
the Reform of 1864. The secret and inquisitorial proceed- 
ings with their doctrine of formal evidence, the complexity 
of courts and procedure, the venality and corruption of 
judges, the complete dependence of the judiciary upon the 
executive—all these factors combined to reduce the ad- 
ministration of justice to a mere parody of equity.? 


The reasons that lie behind these characterizations 
are many. The personnel of the court—judges, secre- 
taries, and clerks—were underpaid, overworked and 
seemingly impervious to the ill effects of their own cor- 
rupt practices. Functions of the courts could be imple- 
mented only in servile dependence on autocratic execu- 
tive power. Finally, the established procedures were 
inordinantly complex. Any one of these characteristics 
would be sufficient to validate the charges of inequity 
and corruption, but the combination of the circum- 
stances was disastrous. 

A cogent example of such confusion is that Russian 
legal officials were being paid miserably low salaries and 
therefore resorted to bribery on a monstrous scale. 
Bribery became a habit in Russian life. According 
to the expression of one of the contemporaries of this 
epic, 


bribes rage endemically, sporadically and epidemically ; 
everyone even including the lowest watchman and village 
clerk is infected with this ulcer. Another contemporary 
gave vent on this occasion to his feelings in a poetic turn 
toward the governor general of Moscow: 


How do you think to establish the law 

What new orders to institute. 

Yet you do not dream, blinded with arrogance, 
Of promoting thieves and encroaching on bribes? 


Toward this you take no care; proud ardor cools 

And power like fragile steel is shattered; 

This brain of bone, you know, blood of our Russian veins 
This, you know, we imbibed with mother's milk.1? 


A person charged with an offense who had no money 
with which to grease the palm of the secretary of the 
court might remain in prison for years before his case 
was brought to the court. Hence, the realities of 
Russian justice supported the charges of inequity and 
corruption. 


? Kucherov, Courts, Trials and Lawyers, p. 9. Prior to mak- 
ing this point, Kucherov quotes I. S. Aksakov, N. Gogol, Salty- 
kov-Shchedrin, A. I. Hertzen, A. N. Unkovsky, N. Karamzin, 
and others. 

10[. Blinov, "Sudebny stroi i sudebnye poriadki pered 
reformi,” Sudebniye Ustavi 20 Noiabria 1864g. za Pyat'desyat 
Let (Petrograd, 1914) 1: pp. 34-35. See also M. I. Sveshnikov, 
"Gosudarstvennoe znachenie Sudebnikh Ustavov," Pravo 48 
(1899) : pp. 2293-2297. Of special note are his recollections of 
I. S. Aksakov's remarks concerning the pre-1864 judicial system. 
see also I. S. Aksakov, Sochineniya, 1860-1886 (4 v., Moscow, 
1886) 4: pp. 658-659. The essay by Aksakov was originally 
published in Rus on February 15, 1884. 

11 Sir Donald Mackenzie Wallace, Russia, on the Eve of 
War and Revolution (New York, 1961), p. 70. 
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The judicial system worked most often to the dis- 
advantage of the plaintiff. Individuals retained the 
duty of defending themselves, their property, and their 
rights. The state then restricted itself to helping indi- 
viduals protect their rights and property through the use 
of courts.’? To increase the disadvantage to the plain- 
tiff, judges of the courts were chosen for short terms by 
popular election from among those men least qualified 
to hold the office.?® 

Perhaps to counteract this incompetency, but prob- 
ably more to carry out the requisites of an autocratic 
state, the courts were completely dependent on auto- 
cratic executive power.!* 

The variety of courts and the complicated procedures 
they used, most of which dated back to the judicial 
reforms of Peter the Great and Catherine the Great, 
illustrate the cumbersome complexity of the pre-1864 
Russian court system. There were special courts for 
virtually every class of society. Volostnye sudy or 
village courts and gubernskiye pravleniya, whose mem- 
bers were elected in most cases, shared responsibility 
for civil suits along with the police, who had the right 
to exact fees in civil cases. The peasant courts were 
subordinate to uyezdnye sudy, composed of an elected 
president, two assessors elected by the nobility, and 
two assessors elected by the peasants. Small towns 
used tribunals called palaty, to which the president and 
two assessors were elected by the nobility and two 
assessors were elected by the merchants. A deputy to 
the president was appointed to these courts by the gov- 
ernment. The palaty were appellate courts superior to 
municipal and aulic courts composed of the burgo- 
master and two elders. A third kind of court was 
the Ruling Senate, consisting of senators appointed by 
government, and acting as a supreme appellate court. 

Procedures used by these courts were based on the 
inquisitorial principle, which in turn was founded on 
the doctrine of formal evidence. The adherence to 
formal evidence could violate justice. Best evidence 
was considered to be the confession of the accused. 
Next to that the concurring testimony of two witnesses 
was considered nearly perfect. However, if witnesses 
disagreed, preference was given to testimony of noble- 
men, educated men, and clergymen over women, non- 
noblemen, uneducated men, and laymen, respectively.*® 
Police, organized into zemskye sudy, were entrusted 
with preliminary investigation. In the smaller towns 
the semskye sudy consisted of a local police officer, a 
chief permanent assessor elected by the nobility, and 
two officers appointed by the government, who acted 


12 Ibid., p. 67. 

13 Ibid. 

14 Kucherov, Courts, Lawyers and Trials, p. 8. 

15 [bid., pp. 1-3. See also I. V. Gessen, Sudebnaia Reforma 
(St. Petersburg, 1905), pp. 2-3. 

16 Article 2406, Svod Zakonov Rosstiskot Imperii poveleniem 
Gosudaria Imperatora Nikolaia Pavlovicha (1842 ed., St. Peters- 
burg, 1842) 10: p. 401. 
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as assessors. In larger towns the zemskye sudy were 
composed of a police officer assisted by several chiefs 
of police, other police officers, and other officials." A 
case originating in a zemskyt sud could be appealed in 
the first instance to the palata and in the second instance 
to the Ruling Senate, both of which reviewed the case 
on its merits. If the civil department of the Senate 
could not agree or the minister of justice disagreed 
with the Senate, the case was removed to the Plenary 
Session of the Senate, where a two-thirds majority had 
to be reached, and the minister of justice had to agree 
with the decision. If not, the case was removed to the 
State Council, which had final authority. However, 
one of the parties could petition the emperor through 
a special committee on petitions. If the emperor would 
grant his attention, the case could then be returned to 
the Senate for reconsideration.!? 

In the year 1842 alone, the number of cases, both 
civil and criminal, undecided throughout the Russian 
Empire was 3,300,000.7° 

The above system had a limited life expectancy when, 
in 1859, Count Bludov succeeded Count Balugyansky 
as chief of the criminal division of the Ruling Senate. 
He initiated work on a draft of a new criminal code, 
which prompted work on a new civil code. In 1843 
Bludov requested the aid and suggestions of other 
members of the judiciary. Even minor improvements 
were, however, considered as dangerous innovations 
by the minister of justice, V. I. Panin. In order to 
take Panin out of the picture Bludov petitioned the 
emperor to establish a special committee to draft new 
codes of procedure. Two such committees were formed 
in 1850 and 1852. The secretary of the committee on 
civil procedure was S. I. Zarundy, who was later to 
become Alexander II’s minister of justice and a strong 
supporter of the 1864 reforms. When Nicholas I died 
in 1855, neither of the committees had completed their 
work.?? 

When Alexander II succeeded Nicholas I as emperor 
his accession. manifesto included the idea that justice 
and mercy should reign in the courts of law. In a later 
manifesto dated November 20, 1864, his concern for 
judicial reform was more clearly emphasized by : 


the desire to establish in Russia expeditious, just, merciful, 
impartial courts of justice for all our subjects; to elevate 
the judicial authority, to give it the proper independence, 
and in general to implant in the people that respect for the 
law which ought to be the constant guide of all and every- 
one from the highest to the lowest.?! 


17 Samuel Kucherov (Kutscheroff), "Administration of Jus- 
tice under Nicholas I of Russia," Amer. Slavic and East Euro- 
pean Rev. 7, 2 (1948) : p. 128. 

18A, F. Koni, Na Zhiznennom Putt (3 v., St. Petersburg, 
1912) 2: pp. 241-250. 

19 Kucherov, Courts, Lawyers and Trials, pp. 1-3. See also 
V. O. Kliuchevsky, Leksii po-Ruskoi Istorii (Moscow, 1908), 
especially pp. 189—194. 

?0 Kucherov, Courts, Lawyers and Trials, p. 19. 

21 Wallace, Russia, p. 72. 
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The reports of the two special committees of 1850 and 
1852 were submitted in 1857 by Count Bludov. In his 
report on civil procedures he made the following state- 
ment : 


At first glance one would think, that it would be sufficient 
to be limited to some specific corrections of the previous 
order of procedure in civil cases, for example, a more reli- 
able delivery of subpoenas of the court, a more exact fixing 
of the time periods for various actions of litigants, as well 
as of forums and their clerks . . . , the establishment of a 
more clearly satisfactory form for the registration of 
documents, the curtailment of time periods so appeals, a re- 
duction of the number of paper required of litigants, etc. 
... It has seemed to me from the beginning of my work... 
that our civil procedures would be improved by means of 
corrections of several separate resolutions. But the more 
thoroughly I investigate the essence of the case brought to 
me through Imperial confidence, hearing from different 
parties all the dissatisfaction with the previous order of 
civil procedure . . . that among all the resolutions there 
exists a single, indivisible bond whose truth has been 
established evidently and strongly to me, already recognized 
by many who are experienced, that among the specific 
changes we not only have not achieved our desires, viewed 
by us as goals, but further, in several relations we have 
moved away from them. In order to correct our laws on 
civil procedure, from a current satisfactory point of view, 
the improvement by one or the other of the parties is not 


sufficient; it is necessary to attempt to eliminate the causes 


of the evil, that is, the disorder at its roots; and for this 
it is indispensable to adopt another system, completely 
different from the present system based on general immut- 
able principles without which there cannot be correct civil 
procedure in the strict sense of the word. . . . Especially 
we must not think about any improvement of this part of 
our legislation without a change in its basic ideals, with- 
out accepting not only different principles, but to some 
extent opposing principles.?? 


The next step was the submission to the State Coun- 
cil during the years 1858-1860 of four draft proposals: 
A code of civil procedure, a code of criminal procedure, 
à statute concerning lawyers, and a statute governing 
the court system.?* The process, so far as civil pro- 
cedure is concerned, was as follows: On May 19, 1859, 
the procedural commission was divided into two de- 
partments. The first remained to deal with criminal 
procedure. The second department would deal with a 
civil procedural statute “if it will be recognized as 
necessary." On September 23, 1859, the civil pro- 
cedural project was “recognized as necessary’ and 
hence approved by the civil department of the State 
Council. On October 27, 1959, the project was put into 
the hands of the second department by E. I. V. Kanz 
for immediate attention. Work on it was well under 
way by December of that year. Preliminary work on 
justice of the peace provisions were completed within 
the department on April 14, 1960. Finally the general 
principles of civil procedure were approved by the 


22 Grigorit A. Dzhanshiev, Epokha Velikikh Reform: Istori- 
cheskua Spravki (St. Petersburg, 1905), p. 388. 
23 Kucherov, Courts, Lawyers and Trials, p. 21. 
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procedural commission of the State Council on October 
24, 1860.?* 

During this time plans were also being made for the 
abolition of serfdom. The liberation of the serfs in 
1861 and the judicial reform of 1864 were closely 
interrelated. The judicial reform would not have 
occurred had it not been for the liberation of the serfs. 
Thus, the emancipated serfs could not have lived under 
the old administration of justice because a free people 
cannot be merely the object of the rights of other 
people, but must have an adequate judicial system.” 

Work progressed on the judicial reforms as Alex- 
ander II ordered and he was presented a statement 
on the judicial deliberations. The statement included 
Basic Principles: 


The incontestable qualities of which are now recognized 
by science and in practice of the European countries, and 
in accordance with which the judicial institutions should be 
recognized in Russia.?9 


The Basic Principles were then submitted to the 
separate commissions and by the fall of 1863 drafts 
were submitted to the Second Division of his Majesty’s 
Own Chancellery and to the minister of justice D. N. 
Zamiatin. The drafts now underwent fresh examina- 
tion. To the drafts were added Zamiatin's remarks 
covering 500 pages. Then, the State Council received 
the drafts and related material in December, 1863, for 
approval or rejection. The separate divisions of the 
state Council acted rapidly and passed the drafts. The 
General Assembly of the State Council, after detailed 
examination and discussion, approved the drafts and 
submitted them to the emperor, who assented. One of 
the approved drafts was entitled the Code of Civil Pro- 
cedure. The new laws were announced on November 
20, 1864, by an imperial ukase: 


One of Our first desires, expressed publicly in the Mani- 
festo of March 19, 1855, upon Our Accession to the throne 
of our Ancestors, was: “Let truth and mercy reign in the 
law courts.” From that time onward, among other reforms 
called forth by the needs of the people, we did not cease 
to be concerned over the achievement of this goal by means 
of a better organization of the judicial activities. 
Drafts of Statutes completed in pursuance of . . . Basic 
Principles by a special committee established by Us, have 
been considered in all details and corrected by the State 
Council. After having examined these drafts, we find that 
they correspond entirely to our desire to establish in 
Russia—fast, just and merciful courts equal for all our 
subjects, to increase judicial power, to give it the necessary 
independence and, in general, to strengthen in our people 
the respect for law without which public prosperity is 
impossible, and which must serve as a permanent guide 


24 V. V. [akovlev, "Khronologicheskaia danniia k istorii sostav- 
leniia Sudebnikh Ustavov 20 Noiabria 1864g." Sudebniye 
Ustavi 20 Notabria 1864g. za Pyst'desyat' Let 1: pp. 706-714. 

25 E. N. Berents, “Sviaz sudebnoi reformy s drugini reformami 
Imperatora Alexandra II," Sudebniye Ustavi 20 Notabria 18649. 
za Pyat'desyat'Let 1: p. 288. 

26 Kucherov, Courts, Lawyers and Trials, pp. 23-24. See 
also Grigorii A. Dzhanshiev, Osnovy Sudebnoi Reformy (Mos- 
cow, 1901), p. 47. 
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for the actions of all and everybody, from the person of the 
highest to that of the lowest rank.27 


The reforms cover 1,460 articles and a book of 690 
pages. Book three deals specifically with civil pro- 
cedure, encompassing 118 articles and 83 pages.?* The 
judicial reform was a "masterpiece of legislation in 
its field and . . . introduced into autocratic Russia 
modern judicial institutions and a system of administra- 
tion of justice based on democratic principles." 2° It 
was a major alteration of the previous inequitable and 
corrupt system applied in the Russian Empire. The 
new system initiated in 1864 was based on controversial, 
accusatorial and inquisitorial principles in civil pro- 
cedure. As the code states: 


Judicial organs may proceed toward the execution of 
judicial matters only when the parties have initiated re- 
quests concerning these matters and after each of these 
matters has been examined and decided upon by means of 
qualified explanations of disputing parties or by the expira- 
tion of time limits fixed for the presentation of such mat- 
ters,” 


A case would not be brought to court until a satisfactory 
effort had been made to settle the case out of court. 
If such did not occur an interested party could bring 
a suit against another party under the terms of Article 
2 of the civil procedural reforms : 


Private persons or groups, the rights of which in the 
fundamental law will be violated by the decree of a state 
organization or parties, may bring to the court an instance 
concerning the restoration of violated rights; but such 
instance does not prevent the decree of the state organiza- 
tion or party from being executed until the decision of 
the court invalidated it.31 


The exclusive basis for a decision was to be the evidence 
presented by the parties (Article 367). The presiding 
judge was, however, granted the right to put questions 
to the parties in order to bring about a full clarification 
of the circumstances in the case and also was obliged 
to attempt to bring about an amicable settlement of it 
(Article 361). In order to accomplish this the court 
would seek the advice and opinions of experts (Article 
515), order local investigation on its own initiative 
(Article 507), and request the parties to produce fur- 
ther evidence (Article 368). 

Several other general principles were put into prac- 
tice through the code of civil procedure. Trials of 
civil suits were to be open to the public (Article 324) 
and to receive prior publicity unless such publicity and 


27 Sudebmye Ustavi 20 Notabria 1864g. za Pyat'desyat/Let 1: 
pp. 715-755. See also Kucherov, Courts, Lawyers and Trials, p. 24. 
The November 20, 1864, decree is found in the pages following 
the title page of Sudebniye Ustavi 20 Noiabria 1864g. za 
Pyaťdesyať Let 1. 

28 Sudebniye Ustavi 20 Noiabria 1864, Izlozheniem Rassuzh- 
denu, na kotkh oni osnovani (St. Petersburg, 1866) 1. 

29 Kucherov, Courts, Lawyers and Trials, p. viii. 

30 Sudebniye Ustavi 20 Noiabria 1864, s Izlozheniem Rassuzh- 
denti, na kotkh oni osnovani, p. 15. 

31 [ bid, 
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public participation "might prove to be prejudicial to 
religion, morals or the public order" (Article 325), 
both parties wished the public excluded (Article 326), 
a judge giving his explanation to the court had been 
challenged (Article 672), or a judge was being sued for 
wrongs committed in his official capacity ( Article 1334). 

Proceedings in a civil suit took place both in written 
and oral form. All written and oral evidence was con- 
sidered by the court. In fact, a party need not have 
appeared during the hearing of the suit. If he did not, 
no default judgment prejudicial to him could be issued 
since his written testimony was given full consideration 
( Article 331). 

The principle that decisions involving civil suits could 
be decided only according to the strict meaning of the 
law was continued from the pre-reform procedure, but 
not without modification (Articles 9 and 10). The court, 
noting that the law was incomplete, unclear, or unsatis- 
factory, was obliged to decide the suit according to 
"the general sense of the law" (Article 9). From this 
alteration, Schleglovitov, Russian minister of justice 
in 1914, drew the conclusion that the statutes (of 
November 20, 1864) adopted the point of view that 
not legislation alone but legislation and the judge 
together create laws for the people.?? This change was 
at complete variance with the previous technique of 
total legislative monopoly over creation of law. 

A final general principle not embodied in either the 
pre-1864 legislation or the 1857 and 1858 drafts, but in- 
cluded in the 1864 reform was that of separation of 
judicial authority from legislative and executive 
powers.?? 

The structure of the court system was a victim of 
major alterations, also. The number of courts was 
drastically reduced and their hierarchy was revised. 
The following chart gives a general picture of the 
judicial organization following the 1864 reform com- 
pared to the pre-1864 arrangement: 


Pre-1864 * 


Emperor 
State Council 
(plenary sess.) 
Senate 

(civil dept.) 


Emperor 
State Council 
(plenary sess.) 
Senate 

(civil dept.) 


Emperor 
State Council 
(plenary sess.) 
Senate 

(civil dept.) 


3rd instance 


2nd instance — Palaty Palaty Palaty 

ist instance X Volostniye 
sudy and municipal 
gubernskiye courts and uprava 
pravlenila aulic courts blagochiniya 
Peasants larger towns small towns 


32 I. G. Shcheglovitov, “Vliianie inostrannikh zakonodatel'stv 
na sostavlenie Sudebnikh Ustavov 20 Noiabria 1864 goda,” 
Sudebniye Ustavi 20 Noiabria 1864g. za Pyat’desyat’Let 1: 
pp. 264—265. 

33 Kucherov, Courts, Lawyers and Trials, pp. 27, 33, 34. 


PRE-BOLSHEVIK PATTERNS 7 


Post-1864 


Senate 
(cassational instance) 


Senate 
(cassational instance) 


3rd instance 


conference of 
Justices of the Peace 


2nd instance 
Sudebniye Palaty 


Circuit Court 


Ist instance Justice of the Peace (Okruzhnye sudy) 


Justice of the Peace Regular Tribunals 


In the new system there was one section of the 
okruzhny sud for each province in the empire for both 
civil and criminal cases. Superior to them were ten 
sudebnye palaty. The court of last resort was the civil 
cassational department of the Senate which, when it 
could not resolve a dispute, submitted the matter to the 
plenary session of the Senate. The ladder beginning 
with the justice of the peace proceeded in two similar 
appeals to the Conference of Justices of the Peace and 
the Senate.’ 

In terms of jurisdiction the regular tribunals took 
cases involving the fortune or honor of individuals and 
families and the endangering of public tranquillity while 
justices of the peace handled petty conflicts and every- 
day disputes involving civil obligations and injuries 
in which the amount involved did not exceed 500 
rubles.?$ 

Procedures used in the regular tribunals were much 
more formal than those adopted by the justice of the 
peace courts. A three-judge panel heard the case in 
open session and oral debates by officially recognized 
advocates played an important part in the proceedings 
(Article 324). No appeal, in the strict sense of the 
term, could follow the sudebnaya palata, but application 
could be made for a revision of the case on the grounds 
of procedural error (Article 793). The above pro- 
cedure, known as cassation, was the means by which 
the Senate regulated the judicial system. Judges within 
the regular system were trained jurists appointed by 
the emperor, from lists presented by the judiciary. 
Throughout the regular tribunals, the accepted prin- 
ciples of Western jurisprudence were adhered to: 
Equality of all before the law, access to an impartial 
tribunal, and the right to be heard. No action was pub- 
lished unless adjudicated, after a fair trial, as a viola- 
tion of thelaw. Judges could not be removed except on 
grounds of misconduct in office, and the general prin- 
ciples discussed above. 

Justice of the peace courts handled cases much more 
informally. A person wishing to make a complaint ex- 
plained the matter orally or in written form to the 
justice, who, judging the complaint to be well founded, 


34 Ibid., p. 49. By permission of Frederick A. Praeger Pub- 
lishing Company. 

35 Hugh Seton-Watson, The Russian Empire 1801-1917 (Ox- 
ford, 1967), p. 355. 

36 Sudebniye Ustavi 20 Notabria 1864 goda, s pribavleniem 
zakonov, na kotorie soderzhatsia ssilki v etikh ustavakh (St. 
Petersburg, 1865). 


8 CHENOWETH: SOVIET CIVIL PROCEDURE 


set a date for the hearing and gave notice to the 
other party to appear. When the two parties came 
together the justice acted as mediator and proposed an 
equitable compromise. If one of the parties refused 
to accept its terms, the matter was discussed fully by 
the parties and the justice issued a formal written 
decision containing the grounds on which it was based 
(Articles 130 and 140-142). Justices of the peace 
were elected by the newly created local zemstva, for a 
period of three years (Article 23). 

Judges in the regular tribunals experienced both ad- 
vantages and disadvantages from the new judicial 
arrangements. First, they were freed from the rules 
of formal evidence and were given the authority to com- 
ment on the law according to their convictions as long 
as they remained within the general spirit of the law. 
Second, they were no longer responsible for gathering 
evidence and became impartial umpires regarding 
the parties to civil suits (Articles 9 and 10). Their 
independence was impaired, however, by the fact that 
they were governmental officials. And too, their ad- 
vancement or demotion depended on their superiors. 
Consequently, judicial vacancies were filled by men not 
endorsed by the bench, although this practice was 
prohibited by the law. Moreover, all vacancy ap- 
pointees appointed by the minister of justice, because 
of their temporary status, were not given judicial 
immunity. Furthermore, an ominous development in 
connection with this judicial insecurity was the de- 
velopment of the procuracy. The procuracy was a 
state-controlled legal institution for verification and con- 
trol of compliance with official directives.?? All pro- 
curors were responsible to the procuror general, 
whose primary function was to preserve the force of the 
law, to detect and repair all infractions of the judicial 
order, and to defend the interests of the State and of 
those legally incompetent to handle their own affairs.?? 

Exercise of the right of appeal to the Ruling Senate 
applied only to intermediate courts, sudebnye palaty, 
thereby eliminating appeal of decisions from courts of 
the first instance. The Senate could grant judgments 
in three particular cases: (1) In case of obvious viola- 
tion of the direct meaning of the law or an error in the 
interpretation. (2) In case of violation of forms and 
manners of judicial procedure so essential that in view 
of their non-observance the judgment must be denied 
the effect of a judicial determination. (3) In case of 
violation of the limits of jurisdiction or powers enjoyed 
by the appellate court (Article 795). The same regula- 
tions applied to justices of the peace (Article 86). The 
Ruling Senate interpreted its function as a court of 


37 Florinsky, Russia 2: p. 905. 

38 Dennis M. O'Connor, "Soviet Procedures in Civil Deci- 
sions: A Changing Balance between Public and Civil Systems 
of Public Order," in: Wayne R. LaFave, ed., Law in the Soviet 
Soctety (Urbana, 1965), p. 58. 

39 Wallace, Russia, pp. 76-77. 
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last resort in decisions of 1879 and 1885, respectively : 


The judgment of the Cassation Division is passed, not 
upon the disputes of the litigants over some private right, 
but on questions of the true meaning of the law and its 
correct application to the facts established by a court, and 
only to this extent does the court of cassation examine the 
appeal for cassation on its merits.*o 

The Senate in the capacity of a court of cassation ex- 
amines only the legal aspect of cases under its review—1.e. 
it verifies the correctness of interpretation and application 
of the law by the courts, the precise observance of rules 
and forms of judicial procedure, and the maintenance of 
jurisdiction and competence of the courts, but it does not 
decide cases on their merits and therefore may not examine 
a question, raised for the first time in the appeal for cassa- 
tion, and requiring for its decision that the Senate estab- 
lish the facts in the case.* 


Evaluations of the effectiveness of the new judicial 
arrangements have been made by several of the scholars 
cited above. A generally positive appraisal is made by 
Sir Donald McKenzie Wallace: 


I have found that these new institutions, though they are 
very far from being perfect, even in the human sense of the 
term, work on the whole remarkably well, and have already 
conferred immense benefit on the country.*? 


Michael Florinsky continues in the same vein: 


In spite of these violations of both the spirit and the 
letter of the 1864 statutes, the post-reform courts were 
immeasurably superior to their predecessors. The person- 
nel of the tribunal so established under the regime of 
Zamiatin comprised men of learning, integrity, and devotion 
to duty. They succeeded in building a tradition that subse- 
quent government pressure was never able completely to 
destroy. Within the sphere of their jurisdiction the courts 
proved reasonably efficient, businesslike, and honest.*? 


One area in which specific evaluations have been made 
is that concerning justices of the peace. The minister 
of justice in September, 1866, stressed in his report to 
the emperor that: 


the new activity of the justices of the peace has won general 
confidence due to the simplicity of procedure, full publicity 
and the absence of burdening formalities.** 


The institution died, however, by the law of July 12, 
1889, involving the transferral of cases from the justices 
of the peace to the regular tribunals.*? 

Yet some problems remained since not all short- 
comings associated with pre-reform judicial practice 
were eliminated. For example, corruption was not 
eliminated entirely and the legal bureaucracy still in- 
hibited the achievement of an equitable procedural 
system. The existing system abruptly ended with the 
October Revolution of 1917 and a new system was 
initiated. 

40 Gsovski, Soviet Civil Law 1: p. 881. 

4T. M. Iablochkov, Uchebnik Russkago Grashdanskago 
Sudoproizvodstva (Iaroslavl’, 1910), pp. 186-187. 

42 Wallace, Russia, p. 79. 

43 Florinsky, Russia 2: p. 906. 


44 Kucherov, Courts, Lawyers and Trials, p. 88. 
45 Ibid., pp. 89-90. 
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II. EARLY BOLSHEVIK PATTERNS AND 
IDEOLOGICAL BASES 


The newly created revolutionary government of 
Russia in November, 1917, abolished the 1864 reforms 
both formally and in reality. Pre-Bolshevik institutions 
for implementing civil procedural law did, however, 
influence Soviet behavior in this field. Their effect 
was based on historical evolution and pragmatic neces- 
sity. No long-standing system of legal institutions and 
relationships can be swept away completely by the act 
of revolution, though the immediate effect would seem 
to be total abolition of the system. Furthermore, a 
revolution is usually bent on destruction of the old sys- 
tem with little thought being given to the practical 
problems of erecting a new structure on its smoldering 
ruins. Both of these circumstances were clearly evident 
in Russia. 

The Bolsheviks in coming to power were naively con- 
vinced that the complex judicial system of the past was 
a necessary appendage to the feudal bourgeois Russian 
economic and political system. Thus the new legal 
system was based on simplification of the entire judicial 
structure and premised on the demands of Marxist- 
Leninist doctrine. Problems from the revolution to 
the present stem from the fact that simplified procedures 
and structures have become increasingly complex once 
again. As a result the Soviet legal system today 1s not 
very different from noncommunist civil law systems. 

Nevertheless, during 1917 the beginning phase of a 
new type of society was initiated, carved from the roots 
of the tsarist days and molded according to the ideology 
of Marx and Lenin. Since such a society existed on 
a large scale only in theoretical writings, the incipient 
era was to be one of experimentation and flux in all 
functional areas of society, particularly the area of law. 
As Vladimir Gsovski pointed out, the new judges were 
given a broader scope at their discretion while their 
attention was being called to the pursuit of new social 
aims.! Thus in accordance with the judicial practice 
of judge-made law, “a law of judicial precedent," on 
the eve of the Revolution,? judges were apparently given 
the task of transforming the spirit of law from its 
pre-revolutionary bourgeois content to its new com- 
munist nature. Thus according to the basic premises of 
the new law not merely the act, but the “whole man" 
was tried. At the same time his act was considered in 
the context of the whole community.? Under the tsars 
the ritual act of confession and repentence absolving 
both the person and the community was customary. 
In the Soviet state this was retained and even 
strengthened. 

V. I. Lenin has written that "the revolutionary 


1 Gsovski, Soviet Civil Law 1: p. 158. 

2 [bid., p. 258. 

3 Harold J. Berman, Justice in Russia, An Interpretation of 
Soviet Law (Cambridge, Mass., 1950), p. 182. 

* Ibid. 


EARLY BOLSHEVIK PATTERNS 9 


masses after November 2 (October 25), 1917, em- 
barked on the correct path and proved the vitality of 
the revolution, having begun to establish their own 
workers’ and peasants’ courts before any decrees 
concerning dissolution of the bourgeois-bureaucratic 
judicial apparatus were passed.” 5 As D. I. Kurskii, 
the noted Soviet jurist, corroborates Lenin: 


Although the Decree on the Court No. 1 (of November 
24, 1917) was received in Moscow at the end of November, 
1917, in reality the old legal apparatus was destroyed in 
the very process of the revolution to a significant degree. 
... After the battles in the October days the work of the 
circuit court and judicial chamber was discontinued. Every 
kind of work automatically was handled in closed proceed- 
ings of the several justices of the peace.® 
In addition to the roles played by the masses and the 
justices of the peace, the soviets, the effective organs of 
government, played the most significant role in the per- 
formance of judicial functions. They were the first 
courts to which citizens often turned in the more com- 
plex civil suits, because the new courts created by the 
Decree on the Courts remained on paper only.’ 

The functions and duties of all these quasi-judicial 
institutions were clearly related to their view of the 
role of pre-revolutionary civil procedure. For the 
Russian revolutionaries of 1917 tsarist civil procedures 
had been one of the thoroughfares by which the masses 
were oppressed. They asserted that by means of the 
civil suits of tsarist times the capitalists had enforced 
their monetary claims against their debtors, who were 
the workers and peasants. If the new social order 
were to be designed for the good of the masses, the 
quasi-judicial apparatus and later on the courts could 
not allow the propertied class to use them to the detri- 
ment of the poor. Lenin tirelessly pointed out “law 
is nothing without an apparatus able to compel the ob- 
servance of the norms of the law." ? Law, according 
to Webster's New World Dictionary, is “all the rules 
of conduct established and enforced by the authority, 
legislation, or custom of a given community." 1° 
Clearly, no detailed legislative rules of conduct had been 
developed and imposed at such an early stage after the 
overthrow of the provisional regime: pre-revolutionary 
customs had been discredited, and no formal apparatus 
had been established to carry out the vague guideline 
of socialism. 

In addition, to the lack of legislative framework, an 
ideological problem presented itself to the writers of 


5 Leningrad—Universitet—Iuridicheskii Fakultet, 40 Let 
Sovetskogo Prava (2 v., Leningrad, 1957) 1: p. 641. 

6 Ibid. 

* [bid., pp. 641—642. 

3 John N. Hazard and Isaac Shapiro, The Sovict Legal Sys- 
tem: Post-Stalin Documentation and Historical. Commentary 
(Part I: The Soviet State and Its Citizens) (Dobbs Ferry, 
N.Y., 1962), p. 111. 

9A. F. Kleinman, Sovetskit Grazhdansku Protsess (Mos- 
cow, 1964), p. 10. 

19 Webster's New World Dictionary (New York, 1960), 
p. 828. 


10 CHENOWETH: SOVIET CIVIL PROCEDURE 


the early decrees. It was that, according to Marx, law 
is only a reflection of the “mode of production," ™ a 
part of the superstructure built upon the economic base. 
A classless society was bound to evolve following the 
elimination of the defeated class in which there would 
be general disapparance of the legal system. In a sense 
the legal system would be outmoded. Legal specialists 
were, then, being asked to prepare codes of laws and 
procedures for obsolescence. 

Since in the reconstituted society the new legal 
authorities were devoted to the immediate augmenta- 
tion of Bolshevik power, the predominant attitude in 
the early days after the revolution was that law should 
serve a protective function rather than an educational 
one.? To make the protective function clear, Pavel 
Stuchka defined law as “a system of social relations 
corresponding to the interests of the ruling class and 
protected by its organized force." !? "The phrases "sys- 
tem of social relations" and "organized force of (the 
ruling class)" lead to a conclusion drawn by Professors 
Berman and Dennis O'Connor, here in the words of 
Professor Berman: "Law .. . is only one of the possible 
means of control Social control itself is not synony- 
mous with them." 14 

Law, nevertheless, was given a significant role to play 
in the settlement of civil disputes "in a manner roughly 
similar to pre-revolutionary practice, despite the fact 
that formal prescriptions were not officially permitted 
to be traced to the earlier period." ? Although this 
strong constructive element existed, “some of those 
who participated in discussion of the first decree as 
it was being drafted are reported to have been opposed 
in reference to the old laws while a few were opposed 
to the application of written law in general.” *® The 
judge of the first court, located in Moscow, reported 
that a common refrain from those who appeared before 
him to press their claims against fellow citizens was: 
“And that fellow said to me, ‘You can’t do anything 
to me because there are no courts anymore. " | De- 
spite disagreement among those involved in drafting 
the final decree, work proceeded on the draft decree. 

Some practice on which to base judgments concern- 
ing procedural provisions of the draft decree on the 
judiciary was available. According to the official view 


11 Berman, Justice in Russia, p. 35. 

12 John N. Hazard, Law and Change in the U.S.S.R. (Lon- 
don, 1953), p. 107. 

13 “Postanovlenie Narodnogo Komissariata Iustitsii 'Ruko- 
vodiashchenie nachala ugolovnomu pravu R.S.F.S.R.,’” Sobranie 

sakoncnü i Rasportashentt Rabochago i Krestianskogo Pra- 
viteľ stva 1919, 66: p. 589 (Item 590). 

14 Berman, Justice in Russia, p. 35. See also O'Connor, 
"Soviet Procedures in Civil Decisions," pp. 51-103. 

15 O'Connor, "Soviet Procedures in Civil Decisions," p. 57. 

16 Pavel Stuchka, “Proletarskaia revolutsiia i sud," Pro- 
letarskaia Revolutsiia i Pravo 1 (1918) : p. 3. 

17 John N. Hazard, Settling Disputes in Soviet Society (New 
York, 1960), p. 2. 
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of Soviet historiography,!? the working masses imme- 
diately after the revolution had begun to establish their 
own people's courts and simultaneously to create new 
civil procedural forms. As noted above, justices of 
the peace and soviets had participated in the interim 
administration of justice. One who led in preparation 
of the first decree on the courts reported a fear that law 
was too complex to put into inexperienced hands; 
therefore, the government should retain the old judges 
for a brief time. Legal theorists agreed, however, that 
judges in the new Soviet courts must come from the 
populace and be close to them. They also agreed that 
the new court had to be a class institution defending 
the workers and peasants, at least until the abolition of 
classes.? According to John Hazard, theorists ex- 
pected, as the decree indicated, that the formal state 
court system might be replaced by a system for settling 
disputes without state intervention in the relatively near 
future.?? 

A much more current Soviet appraisal of the relative 
insignificance of such legal reform as the first decree in 
the months immediately following the revolution 1s indi- 
cated by lack of attention assigned to it by two officially 
sanctioned Soviet histories of 1960, the Outline History 
of the U.S.S.R. and the History of the Communist 
Party of the Soviet Union. The former simply notes, 
without elaboration, that the Decree on the Courts was 
signed on November 22, 1917 (December 5, N.S.).?: 
The latter speaks of "the Party's fight to develop the 
socialist revolution and consolidate Soviet power (Octo- 
ber 1917-1918)" without even mentioning the decree.?? 

The first concrete legislative act concerning judicial 
organization within post-revolutionary Russia, the De- 
cree on the Courts No. 1, was finally promulgated on 
November 24, 1917.23 Although owing to the course of 
events of the revolution, judicial reform could obtain 
only secondary attention, the first decree appears to be 
highly significant. It abolished the pre-revolutionary 
legal establishment, particularly circuit courts, and de- 
fined, "the order of further directions and division of 
unfinished matters without simultaneous suspension of 
the flow of all terms dating from October 25, 1917, 
forward to the publication of the special decree." ?* 


18 [.eningrad—Universitet—Iuridicheskii Fakultet, 40 Let 
Sovetskogo Prava 1: p. 642. 

1? Stuchka, "Proletarskaia Revolutsiia i Sud,” p. 5. 

20 Hazard, Settling Disputes, pp. 8-9. 

21 Outline History of the U.S.S.R. (George H. Hanna, trans., 
Moscow, 1960), p. 249. 

?? B. N. Ponomaryev, et al., History of the Communist Party 
of the Soviet Union (Moscow, 1960), pp. 264-296. 

23 For the full English text of the decree see James H. Meisel 
and Edward S. Kozera, eds., Materials for the Study of the 
Soviet System (2nd ed., Ann Arbor, 1953), pp. 28-29. The 


original appears in Sobranie Uzakonenu 1 Rasporiazhenu Rabo- 


chago i Krestianskogo Pravitel'stua 4 (1917): pp. 49-50 
(Item 50, entitled “O Sude”). 
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Justice of the peace courts were suspended and replaced 
by an "official" or full-time judge and two lay asses- 
sors.? Article 2 of the decree provided for election 
of people's judges and of lay assessors from a panel 
prepared for this purpose and this article defined the 
jurisdiction of local courts in civil matters. In reality, 
though, judges and assessors were chosen by the 
respective units of government, the soviets. Local 
courts competently handled disputes involving sums up 
to 3,000 rubles unless provided for otherwise. The 
commissar of justice was assigned the job of completing 
the necessary work for the direction of incompleted 
cases involving abolished enterprises and of giving the 
parties interested in them information concerning the 
situation of their cases (Article 4). All local courts, 
obliged to carry out decisions in the name of the 
Russian Soviet Federal Socialist Republic (R.S.F.S.R.), 
were directed in their decisions by the laws of the over- 
thrown government so far as they were not abrogated 
by the revolution and did not violate revolutionary con- 
science and the revolutionary concept of law (Article 
5). Any law contrary to the decrees of the Central 
Executive Committee of Soviets of Workers and 
Peasants’ Deputies and the Workers’ and Peasants’ 
Government as well as the program-minimum of the 
Russian Socialist Democratic Labor Party and the 
Party of Socialist-Revolutionaries was considered to 
have been abrogated by the revolution ( Note to Article 
5). A handbook issued for judges in the summer of 
1918 entitled Narodnyi Sud v Voprosakhi i Otvetiakh 
(The People’s Court in Questions and Answers) best 
explains the concept of revolutionary consciousness: 


All law is a certain regulation, a public definition of the 
mutual relationships of people in a given society. When 
these mutual relationships change, the whole superstructure, 
in the form of legal norms (rules) must, therefore, also 
change. But these mutual relationships of people do not 
all change at once nor is the change similar in all places. 
A lively imaginative development must occur in new social 
relationships, but of course, not by some direct route, but 
rather through trial and error, and in consequence there 
appears a new legal consciousness, that is, an internal con- 
viction, first of a few individuals, and later of a group, and 
then of a whole class, and finally of all mankind. 

This revolutionary legal consciousness must become a 
standard of the people’s judges especially entrusted with 
the confidence of the people and of their lay judges, as they 
decide what given old law or custom must be considered 
abrogated or changed. It is obvious that this process will 
give rise to some even undesirable lack of stability, that it 
will necessitate a noticeable vacillation in law, but the task 
of the highest organs of the workers’ (peasants’) govern- 
ment concerned with following this matter is to discern 
everything correctly and to establish it so that it becomes 
fixed and to introduce it into new laws which will reflect 
in desirable manner the change from the past.?$ 


25 Ibid. According to Hazard, although there was to be a 
professional judge he would be professional in the sense that 
he was to be employed full-time as a judge, not that he would 
necessarily be a lawyer. See Hazard, Settling Disputes, p. 6. 

26 Pavel Stuchka, Narodnyi Sud v Voprosakh 4 Otvetiakh 
(Moscow, 1918), pp. 31-32. 
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The first decree also abolished appellate procedures 
introduced in the 1864 reforms and limited appeals to 
the order of cassation. Article 2 stated that "decisions 
of local courts are public and not liable to an appeal in 
appellate procedure." In all civil cases the right of 
parties to apply to a court of arbitration was retained 
(Article 6). If more than 100 rubles were awarded in 
the initial decision, a request for cassation was per- 
mitted. Such requests were liable to consideration in 
cities through metropolitan congresses of local courts 
and in districts through congresses of local courts of 
that district. The absence of appeal in the usual sense 
had several consequences, according to a previously 
cited Soviet source.” Though all questions concerning 
the judicial nature of Soviet cassation were not 
answered, the new institution of appeal "both in form 
and in content, was a new institution of Soviet socialist 
law.” °3 The first decree, however, left unresolved 
more than the details of cassation. 

At the first of five congresses of persons engaged in 
the administration of justice, held in early 1918, D. I. 
Kurskii said the decree correctly decided the core ques- 
tion of the structure of the new court, but left open the 
question of the creation of a single court.? According 
to the Soviet point of view, the first decree is significant 
because it organized and directed revolutionary legal 
work already begun by broad masses of the workers in 
establishing their own socialist law and strengthening 
"the democratic principles of procedural law," although 
it dealt only partially with procedural forms.?? In all 
likelihood, however, this is not the case, as will be ex- 
plained later. 

Before any cases could be heard under the auspices 
of the first decree, courtrooms had to be located. After 
failure to occupy existing courtrooms, alternate accom- 
modations had to be found for the people's court in 
Moscow. John Hazard describes the new premises in 
the following way: 


A little dirty room in an old wooden house, foul with 
stale air, reeking with the smell of burning charcoal heated 
up just before the evening session began, dimly lighted with 
a single kerosene lamp: This was the setting for the first 
case of the first people's court in Moscow.?! 


With this meager beginning, the Moscow court be- 
came the local people’s court which most closely con- 
formed to provisions of the first decree. In fact its 
increased activity in the civil sphere indicated its pop- 
ularity as well. In January, 1918, the local Moscow 
courts heard 376 cases, but in February, despite a 
change of calendar leaving only fifteen days in the 
month, 650 cases were heard. By April, the number of 


27 Leningrad—Universitet—Iuridicheskii Fakultet, 40 Let 
Sovetskogo Prava 1: p. 642. 

28 Ibid. 

29 [ bid. 

30 Ibid., pp. 643—644. 


31 Hazard, Settling Disputes, pp. 1-2. 
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cases had jumped to 3,339.8. No cases originating in 
the pre-revolutionary courts were among these. 

The want of completion of details of the judicial 
structure and the rising volume of cases necessitated 
promulgation of a second decree, whose purpose was to 
develop and fulfill the first decree by creating new 
courts and expanding jurisdiction of the court to cases 
originating prior to the Revolution and to more serious 
offenses.** Just as the Decree on the Courts was 
experimental owing to the prevailing attitude toward 
law in general the second decree was designed to 
stabilize the judicial system at a time of social and 
political flux. The Decree on the Courts No. 2?* is 
dated February 22 (March 7, N.S.) 1918 in the Soviet 
history as well as Sobranie Uzakoneni 1 | Rasporiaz- 
henii?* but much discussion has arisen concerning its 
date of publication? The decree established a new 
level of courts, district people's courts (Articles 1 and 
2), to hear cases exceeding jurisdiction of the local 
people's courts, as well as guberniya people's courts 
(Article 5) and the supreme judicial control (Article 
9). Jurisdiction of the district people's courts included 
cases involving sums of more than 3,000 rubles and 
cases of special procedures (Article 9). Jurisdictional 
disputes were prohibited. A court was directed to 
accept a case, or having judged it out of its jurisdiction, 
to direct the case quickly to another court, which, in 
its view, was appropriate. The latter court was obliged 
to decide such a case (Article 10). "These provisions 
were interpreted in the Program of the Communist 
Party of Russia (Bolshevik) of March 23, 1919 as 
follows : 


The Soviet Government has replaced the former endless 
series of courts of justice with their various divisions, by 
a very simplified, uniform system of Peoples’ Courts, 
accessible to the population, and freed of all useless formal- 
ities of procedure. 

The Soviet Government, abolishing all the laws of the 
overthrown Governments, commissioned the judges elected 
by the Soviets to carry out the will of the proletariat in 
compliance with its decrees, and in cases of absence or in- 
completeness of decrees, to be guided by socialist con- 
science.?7 


The two concepts within this statement are those 
concerning "simplification" and "socialist conscience." 
The first, "simplification," is central to the early post- 
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revolutionary period. It should be noted, however, 
that a simplified system of courts does not necessarily 
lead to more just procedures and decisions. In fact, 
it provides a convenient loophole through which the 
influence of the Russian Communist Party (Bolshevik) 
[R.K.P. (b)] could have been exercised directly. It 
is far easier to dominate a simple mechanism, than a 
complex one. The intention of domination is rather 
clearly shown in stress on “socialist conscience.” 
Though the term has never been adequately defined, 
it signifies that the revolution and the further advance- 
ment of Bolshevik power take precedence over legality. 
In fact, the R.K.P. (b) could use "socialist conscience" 
and "simplification" as means to the same end—its 
domination of the judicial process. 

All questions to be decided before trial were submitted 
to a panel of three official judges and if the case actually 
came to trial four lay assessors were added to the bench. 
Official judges were selected by the district soviet while 
lay assessors were chosen from a panel prepared by the 
provincial or city soviets. No qualifications were estab- 
lished for official judges, but those in pre-revolutionary 
courts could be selected for the new courts. 

The language to be used in all local and district courts 
was determined by the court in cooperation with the 
local Soviet of Deputies (Article 7). All formal chal- 
lenges to judges were abolished. The court was given 
the right to change the basis of a suit and the size of 
claims, to accept new claims, and to enlist new plain- 
tiffs and defendants (Article 11). The court could 
invite experts to participate in the hearing of a suit and 
to retain a deliberative vote. The parties, likewise, 
by mutual agreement, could include in the composition 
of the court, equal numbers of experienced persons 
(Article 13). Taking of an oath in order to testify and 
the secrecy of merchants' and other books were re- 
voked (Article 14). A measure of court costs was 
established, freeing suits of less than 100 rubles from 
any fee, except the court could introduce such a fee 
for execution of a decision (Article 18). 

Article 5 of the first decree was adopted with minor 
modifications in the language of Article 36 of the second 
decree. That is, old laws could be executed “if they 
were not abolished by the Decrees of the Central 
Executive Committee and the Council of People's 
Commissars and did not contradict socialist legal con- 
science." Despite the alteration in the formula the 
effect of authorizing the use of pre-revolutionary law 
was the same.?* The reason for this is clear. The 
only other guidance at this time for the courts, with 
the exception of revolutionary consciousness and the 
socialist concept of justice, was a provisional family 
code.?? 

The decree confirmed that decisions of courts of first 
instance were final and not subject to appeal in the 
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ordinary appellate process (Article 4), but that re- 
quests for cassation could be filed without the sub- 
mission of monetary security (Article 20). Article 5 
also 1s important because it defined the nature of Soviet 
cassation : 


For appeal in the cassational process, the court has the 
right to reject the decision not only as a formal infringe- 
ment held by it to be essential, but also in the event that 
it notices that the decision for appeal was clearly unjust. 


The cassational court was obliged to verify its decision 
with both juridical and actual parties, but not on the 
basis of the justice or injustice of the decision, which is 
not pertinent to its well-foundedness. Decisions of 
local courts were appealed through cassation to a con- 
gress of local judges and decisions of district people's 
courts to guberniya people's courts. 

Two other forms of appeal were allowed by the 
decree. In the first, if the court recognized the failure of 
a party to appear as important in a decision by default, 
it had a right to review the decision. The second be- 
came known as the consideration of decisions through 
the order of supervision. Its purpose was twofold: to 
guarantee the stability of decisions already promulgated 
and to verify the conformity of a decision already 
promulgated with substantial truth.*? 

The decree also hoped to assure uniform cassational 
practice by the creation of a supreme judicial control 
in Moscow (Article 6). The supreme judicial control 
was to set forth unified principles in similar decisions, 
obligatory for all local people's courts, if in various 
cassational instances the same law was interpreted dif- 
ferently. If contradictions were found between the law 
and popular legal conscience (narodnoe parvosoznamie ), 
the supreme judicial control was required to introduce 
into legislative organs resolutions concerning promulga- 
tion of a new law. Such a resolution was automatically 
applicable unless altered by the legislative process. 

Although the second decree was published in Febru- 
ary, new district people's courts were not created 
until April and provincial people's courts and the su- 
preme judicial control were never established.*' 

An example of the procedure followed in one case 
according to the second decree is provided by D. I. 
Kurskii : 


A horse trader came before another court for examina- 
tion on suit brought by one Omonina to set it aside because 
of fraud. The facts indicated that Omonina had traded 
her horse to one Kaliaganov for the latter's horse plus a 
cash payment of ninety rubles. After the trade Omonina 
discovered that her newly acquired horse was weak and 
emaciated, and she decided that she would rather have 
her own horse back. At the trial Kaliaganov admitted the 
trade and the weak and emaciated condition of the horse, 
but he claimed that this condition had developed as the 
result of Omonina’s failure to feed the horse properly. 
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After hearing the witnesses, the court concluded that 
Kaliaganov had taken advantage of Omonina; that he had 
sought to conceal the condition of his horse by throwing 
into the deal the ninety ruble cash payment; that he had 
influenced the testimony of some witnesses at the trial; 
and that it could be presumed that Omonina would have 
cared for the horse properly as her own property. On the 
basis of the appropriate article of the Imperial code, the 
deal was ordered set aside. Each party was to return to 
the other the horse in its possession, and Omonina was to 
repay the ninety rubles received as added inducement to 
proceed with the trade. Further, Kaliaganov, as the party 
at fault, was ordered to pay the plaintiff's expenses of 
twenty rubles incurred in bringing the case to court, and 
to pay also the expenses of the court of ten rubles.*? 


All cases were not as easy to decide as Omonina v. 
Kaliaganov. The early judges desired some procedural 
guidance; therefore, a meeting of judges was held in 
all probability in Moscow on May 18, 1918, which 
produced a set of general instructions on civil pro- 
cedure.? Then rules were amplified to a large extent 
by the end of July by the Decree on the Courts No. 3 
of July 20 and the first instruction on civil procedure 
for the local courts of July 23. The decree on the 
Courts No. 3 abolished the district courts, created a 
single court of original jurisdiction and increased the 
jurisdiction of the local courts to matters up to the 
value of 10,000 rubles. The decree produced no sub- 
stantive changes in the institution of appeal.* It did, 
however, result in a modification of the cassation pro- 
cedure. A local people's court could accept cassational 
complaints only in cases in which the penalty was over 
500 rubles. A cassational court was set up temporarily 
in Moscow, but it was not an ordinary cassational court. 
Rather, it was a superior court which could examine 
decisions after "their verification in ordinary cassational 
court, in the order of judicial control." The powers of 
the Moscow court, nevertheless, were not specified.* 

In order to prepare the local courts to undertake to 
execute the decree on August 1, 1918, a set of instruc- 
tions entitled "Concerning the organization and activity 
of local people's courts" was issued by the Commissariat 
of Justice over Stuchka's signature on July 23, 1918.*9 
Hazard gives a brief resume of those instructions: 


The principle of court initiative in the commencement of 
cases was adopted in the first rules, it being provided that 
the local judge might call a citizen for questioning if he 
thought that there had been a violation of law, or if a 
member of the local soviet or a state official requested that 
court proceedings be instituted. If the judge concluded 
from the questioning that the individual concerned should 
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be held under guard, he might give such an order on his 
own initiative, but he was required to obtain ratification of 
his act by the full bench at its next sitting. When a case 
was to be brought to trial, the full dossier had to be pre- 
sented to the court, including the substance of all of the 
interrogation, examination of evidence, and facts thought 
to be material to the case, together with the accusation... . 

The local people's professional judge was instructed to 
acquaint himself with this file before the trial to determine 
whether the accusation was properly formulated and sup- 
ported by sufficient evidence to merit a trial, and then to 
set a day for trial if the facts warranted it. He was also 
to order taken such measures as seemed necessary to assure 
the presence of the defendant. The decision as to the 
measures to be taken to assure the presence of the defendant 
at his trial had to be submitted to the “college” of the local 
people's court, defined as the group of all professional 
judges in the court plus two lay judges. Should the court 
conclude on the preliminary review of the file that the 
case was outside the jurisdiction of the local people's courts, 
as that jurisdiction had been defined by decrees one and 
three, it was to forward the case to the appropriate court 
for action. If the defendant had been placed under guard, 
the hearing of his case was to be given priority over all 
other cases before the court. 

Interested parties were to be summoned by a registered 
letter or orally, stating the reason for the summons and 
the consequences for failure to appear. The rules were 
quite detailed as to what the court was to do when the 
trial opened: Determine who was there, determine whether 
the case could be heard under the circumstances, it being 
provided that failure of an interested party to appear might 
be considered inconsequential by the court. In the absence 
of a defendant a copy . . . of the civil judgment was to be 
sent to him. If a party wished to call witnesses, the court 
was authorized to determine whether their testimony was 
to be pertinent. Experts might be called when necessary, 
except that if the case required the analysis of material 
evidence this had to be performed by experts before trial. 

Witnesses, experts, and the parties were not to be sworn, 
but to be informed that false testimony subjected them to 
prosecution. . . . 

The trial was to open with the calling of the court to 
order by the professional judge. The floor was then to be 
given to the plaintiff for a brief statement of his under- 
standing of the facts. Thereafter the court was to formulate 
... the civil complaint in legal terms, . . . ask the accused 
whether he... recognized his civil liability. The defendant 
was then to be given his hearing. In the event of admission 
of ... liability, the court was authorized to proceed imme- 
diately to the decision without the hearing of witnesses. If 
the defendant denied responsibility, the witnesses were to be 
called one by one to testify, their testimony to be written 
in the form of a statement to be signed by them. If they 
were illiterate, this fact was to be stated in the record. 
When all testimony had been given and when final argu- 
ments been made by any representatives of the parties 
present, the parties were themselves to be given an op- 
portunity to say their final word, the defendant always 
being permitted to speak last.47 


Decisions of local people's courts were not subject 
to appeal (Article 55). A system of court cost equiva- 
lent to the one previously applied to district courts 
was established for local courts (Article 64). 
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These instructions were apparently considered inade- 
quate since the Russian Communist party published the 
handbook by Stuchka, previously referred to, in the 
summer of 1918. The book was dated April 30, but 
publication had been held up since the decrees of July 
appeared in it. An excerpt from the book answers the 
question: “How should a witness be examined ?" : 


First of all establish the identity of the witness and his 
relationship to the parties; then propose to him that he 
explain what he knows about the case, or ask the parties 
to put the necessary questions pertaining to the case. The 
court at all times guides the examination, putting even 
questions of its own, and it terminates the examination only 
when it finds that the examination has been exhaustive or 
the matter has been clarified sufficiently.*® 


In general. Stuchka felt that the structure and pro- 
cedures of the courts were still in the developmental 
stage and required the application of creative imagina- 
tion.*? 

In fact, after nearly one year, the era of experimenta- 
tion and flux, and hence the continuing effort to achieve 
stabilization of the judicial structure and judicial pro- 
cedures, still left a considerable amount of detail on 
structure and procedure yet to be clarified. 

The first year in the evolution of new legal struc- 
tures and procedures was capped by the publication of 
the "Statute on the People's Court of the R.S.F.S.R." 
of November 30, 1918.5 The Statute, reaching the 
public in. December and signed by the president and 
secretary of the Central Executive Committee and the 
commissar of justice, D. I. Kurskii, contained ninety- 
eight articles in eleven divisions and regulated civil 
procedure "minutely and in detail," though, according 
to Hazard, many questions of procedures were left 
unregulated.* The local people's court was to be- 
come the "sole court in the new Russia" and to have 
jurisdiction over all civil and criminal matters, except 
those of a political nature. The district courts, which 
were to have ceased operating on August 1, were, by 
a subsequent Instruction by Kurskii, ordered to com- 
plete their liquidation by no later than February 1, 
1919.? The Statute categorically forbade the court to 
use banishment as a form of sentence in decisions based 
on the statutes of the overthrown government (footnote 
to Article 22). The jurisdiction of the local people’s 
courts included disputes concerning personal and prop- 
erty rights and the interests of citizens was well as 
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matters taken up by the court through special pro- 
cedures, “by which the establishment of a fact or agree- 
ment are attempted for any institution of the Republic 
were under the jurisdiction of the people's court within 
the limits of the region." ** All reference to laws of the 
pre-revolutionary government was forbidden by the 
Statute. Judges, who might have been judges of the 
abandoned district courts, were directed to apply de- 
crees of the new government, and, if appropriate decrees 
did not exist, to be guided by their socialist concept of 
Justice (Article 22). 

Other participants treated in the Statute were lawyers 
and advocates (College of Defenders, Prosecutors, and 
Representatives of Parties in the Civil Process— 
Articles 40 through 49). A party desiring to be repre- 
sented in the court, was directed to turn to the council 
of the new College. The College, having acquainted 
itself with the circumstances of the case, had the option 
to accept or reject the plea for representation under 
special consideration, that is, if the College was to be- 
come a party to the court in the cassation. An indi- 
vidual advocate could plead the case, however, by 
promoting a dissenting view from the College (Article 
46). The bar actually became a salaried civil service 
available to the court and chosen by it from a panel 
submitted by the council of the College. Attorneys 
were to receive the same salaries as official judges. 
The sense of the July decree was retained in that a 
party could choose a close relative as his representative 
(Article 47). 

The Statute stressed particular rights of parties— 
to change the foundation of the action, to broaden the 
case with new claims, and to bring new parties into 
participation in the case (that is, co-defendants, co- 
plaintiffs, and third parties) (Article 26). On the 
other hand, it forbade formal challenges on the basis of 
uniting and splitting of an action.?* The principle of 
proof duplicated the provisions of the second decree.*° 

The Statute did not choose any special institution to 
execute decisions since they were to be executed imme- 
diately after the entry of the decision into legal force. 
If, however, a cassational complaint was lodged within 
the established time period, execution of the decision 
was halted (Article 78). 

The purpose of cassation, as well as the procedure 
of cassation, was clarified by the Statute. The purposes 
were to establish unified judicial practice, to guarantee 
full conformity of judicial decisions with the policy of 
the Soviet state, and to strengthen further and develop 
socialist legal supervision over the correct work of the 
people's courts.?$ The Statute once again stressed that 
decisions of people's courts were final ( Article 74) and 
subject to appeal in the cassational sense through the 
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council of people's judges (Article 75). A cassational 
complaint had to be registered within a month after 
release of the original court's judgment. It could pro- 
ceed either through the court of original jurisdiction, 
which was obliged to direct a complaint together with 
all material presented in the case to the council of 
people's judges within three days, or directly to the 
council (Article 76). The court was composed of five 
persons—two members of the presidium of the council 
and three other people's judges—for examination of 
cassational complaints. Trial of private complaints was 
carried out collegially while complaints concerning the 
activity of people's judges received, through a separate 
procedure, the attention of at least three members in- 
cluding a member of the presidium. The cassational 
court had the right to alter a decision in the event of 
unjust application of the law and of a clearly unjust 
decision. The court had two options: to leave the 
original judgment in force or to overrule it and remand 
the case to a local people's court for a new trial. In 
either case the court was required to prove, from its 
point of view, the law and the facts (Article 92). 

Even after promulgation of the "Statute on the 
People's Court of the R.S.F.S.R." of November 30, 
1918, the problem of how to deal with cases not re- 
solved before the Bolshevik take-over had not been 
completely answered. A decree had been issued by 
the All-Union Central Executive Committee “On the 
order of incomplete cases of the abolished judicial estab- 
lishment" on December 29, 1917, which had previewed 
the Decree on the Courts No. 2. This decree was 
supplemented by a circular of the People's Commissariat 
of Justice and People's Commissariat of Defense pub- 
lished on December 10, 1918. In accordance with the 
circular all civil cases based on property relations were 
discontinued by creation of a guberniya land depart- 
ment. State institutions and enterprises were freed 
from both civil and criminal cases in the people's 
courts by the payment to the state treasury of the 
amount of the claim in the form of duties. If such a 
case were taken into the court and the people's court 
found in favor of the enterprise, all expenses involved 
in the case were assigned to the losing party to be 
paid to the income of the state.5” 

Over the next two years preceding the enactment of 
the New Economic Policy, the focus of attention was 
on protection of the state because of Red defeats in 
the civil war. Soviet legal literature contained very 
little concerning legal relations between citizens. This 
inattention 1s dramatized by the fact that publication 
of the journal of the People’s Commissariat of Justice 
was suspended from April, 1919, to December, 1921.°° 
The progress in 1919 was especially limited, although 
the year began with the publication of an article entitled 
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"Iz praktiki narodnogo suda" (From the practice of 
the Peoples Court) in Proletarskaia revoliutsua 1 
pravo by D. I. Kurskii in January. In the article 
Kurskii chose cases he felt were especially instructive 
for the local people's courts from the work of district 
courts (since the Statute of November 30 was not in 
full operation). One of the three civil cases selected 
involved a suit by Nesterenko against the Southeast 
Railway Company for 10,000 rubles in damages: 


The case had been commenced in 1906 in the pre-revolu- 
tionary district court, but had come to trial only on July 26, 
1918. The years of delay in reaching the stage of trial 
were singled out by the Commissar for comment as indicat- 
ing the inexcusable red tape of the old court procedure. 
The facts proved at the trial were these: A fifteen-year-old 
student, Nesterenko, was waiting for the train on April 23, 
1906, at the station of Kopamishch. He had to wait a long 
time and decided to go into a little glade close at hand 
to pick flowers. When he heard the train's whistle, he ran 
back to the station, and jumped on one of the cars, but 
the train had already begun to move. The conductor who 
was standing on the platform struck him in the chest, and 
he fell backward so that the wheel of the railway smashed 
his right foot. It had to be amputated. At the trial the rail- 
way moved for further adjournment to pernut the exa- 
mination of experts to determine whether the plaintiff 
was able to work. The judges at the trial took note of 
the fact that there was already a medical opinion that 
because of the shock suffered at the time the plaintiff had 
lost his capacity to work for all time, and that he had 
developed an hysteria which reduced his mental capacities 
by one-third. The judges could imagine no employment 
for which the plaintiff was now suited. In the light of 
these considerations the judges refused to hear new experts, 
and they stated in their decision that they as people of 
the world knew better than experts what was necessary 
to hold a job both before the Revolution and since, and in 
reliance on their consciousness they could achieve justice 
without the help of new experts. Taking into considera- 
tion the contributory negligence of the plaintiff in the 
amount of 41 rubles a month from the date of the accident 
to February 27, 1918, and 166 rubles 66 kopeks a month 
from the date until his death or until a system of social 
insurance should be introduced into the country.9? 


An instruction of March 10, 1919, applied the general 
format of an earlier instruction of January 30 to the 
Departments of Justice of Moscow and Petrograd. In 
the newer instruction there was a strong tendency to 
use the existing agencies at the borough level. The 
functions of the borough judicial department were 
extensive; a representative sample follows: legal ad- 
vice to the borough soviet, auditing of sums collected 
by court executioners, and preparation of lists of per- 
sons to stand as candidates for election to people's 
judgeships. Specifically excluded from their duties 
was direct control over people's judges and other court 
agencies and receipt of complaints against the college 
of defenders, accusors, and representatives in civil 
suits.9t 
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In recognition of the serious need for military person- 
nel to combat the Whites in the civil war the Central 
Executive Committee of the R.S.F.S.R., by the decree 
of October 21, 1919, suspended continuance of all civil 
cases as well as execution of judgments in which one 
of the parties was mobilized into the Red army or 
navy. 

During the waning days of the civil war attempts 
were made to put the judicial affairs of the R.S.F.S.R. 
into a full operative form once again. One such attempt 
was the Third All-Russian Congress of Men of Soviet 
Justice held in June 29, 1920.5 The Congress dis- 
cussed the "extremely important" questions of collegial 
trial of cases and of participation of the broad mass of 
workers in the court. It condemned the proposal of 
several comrades to increase trial by individual judges 
in civil cases. The People’s Commissariat of Justice, 
in conformity with the decision of the Third Congress, 
issued a Statute "Concerning special sessions of the 
people's court and standing sessions" on September 16, 
1920.95 According to the Statute, cases concerning 
liberation from service in the armed forces on religious 
grounds were assigned to the jurisdiction of special 
sessions of the people's court. District bureaus of 
justice were also given the right to transfer for trial in 
special sessions every civil suit "having a strong 
public significance," either on its own initiative or 
that of the People's Commissariat of Justice, the de- 
partments of justice, and the council of people's judges. 
The finding of "strong public significance" in a case 
meant that the case was important for the maintenance 
and advancement of the revolution ; thus such a finding 
could be made to advance the political motives of the 
V.K.P. (b). The Bolsheviks through institutionaliza- 
tion of "simplification"and "socialist conscience" as 
well as the possibility of transferral of cases gained 
opening control of the judicial process. 

Finally in 1920, a new Statute on the People's Courts 
of the R.S.F.S.R., promulgated on October 21,95 put 
into effect other suggestions made at the Third Con- 
gress. Although the Statute did not produce sub- 
stantial changes in the civil procedural law, a few 
innovations were concluded.9* Sections 16 to 20 inclu- 
sive applied the decisions of the Third Congress in 
stating the regulations applicable to lay assessors. The 
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Krylenko, Sudostroistvo R.S.F.S.R. (Lektsu po teorit k istori 
Sudoproizvodstva) (Moscow, 1923), pp. 245-254. 
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Krestianskogo Pravitel'stva 100 (1920): pp. 555-556 (item 
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panels from which lay assessors were chosen had to 
include all workers who had the right to vote and hold 
offices in local soviets. New panels were chosen every 
six months by trade unions and factory committees in 
urban areas and by village soviets in rural areas. The 
central committee of the soviet approved and promul- 
gated the lists. Assessors were to serve in only one case 
and for no longer than six days. For that time they 
were to receive their regular wages. Only official 
judges could preside at trials (Article 11). Only three 
judges were to appear on the appellate bench, as 
opposed to five specified in the Statute of November 30, 
1918 (Article 88). Sentences were required to con- 
tain statements of fact and reasoning as well as data 
on age, profession, Communist party membership, and 
residence of the defendant (Article 75) presumably 
to aid provincial judges in deciding cassational instances 
in the correct political manner.® A hearing could be 
ended preemptorially if the defendant recognized and 
agreed to circumstances of the case without examination 
of evidence and discussion of further testimony ( Article 
69). 

Before a decision was delivered a dissenting judge 
could present his view in a supplement to the protocol 
of the court session. The people's court was granted 
the right to fine parties for “unfounded acts and dis- 
putes," the fine being recoverable to the income of the 
state. The other party could then be awarded the 
court costs (Article 54).9 According to the Instruc- 
tion on the Organization of Prosecution and Defense 
in Court of November 23, 1920,99? the duration of time 
in which a cassational appeal could be lodged was 
reduced to one month rather than two months (Article 
79). The whole trend seemed to be to retain less 
complex proceedings in less significant and non-political 
cases and to move toward centralization and complexity 
in more important cases. Behind the simplification of 
the civil process was an appropriate reduction in the 
stress on legality and a corresponding increase in the 
importance of political motives for the transformation 
from tsarist Russian society to communist society with 
its emphasis on revolutionary consciousness. 

Declaration of the New Economic Policy was accom- 
panied by a reversal of the trend toward decentraliza- 
tion, and an impending end to the preceding era of 
experimentation and flux in the judicial realm. As 
a matter of fact, the trend toward centralization had 
actually begun earlier with the inclusion of a note to 
Article 84 of the People's Court Act of October 21, 
1920, giving the People's Commissariat of Justice su- 
preme control over civil decisions in each province. The 
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instrumentality which exercised supreme control was 
spelled out in the decree "On Higher Judicial Con- 
trol" of the All-Russian Central Executive Committee 
and the Council of Peoples Commissars of the 
R.S.F.S.R. on March 10, 1921,7° just five days prior 
to Lenin’s initiation of the New Economic Policy 
(N.E.P.). The purpose was to guarantee correct and 
uniform application of laws throughout the republic. 
The decree gave the People's Commissariat of Justice 
powers previously granted primarily to the cassational 
courts: To give explanations and instructions on appli- 
cation of existing legislation, to put a court decision 
into legal force, and to abolish decisions and remand 
cases for a new trial. Judicial supervision was also 
clarified. Decisions could be thrown out on the basis 
of the non-application of existing legislation, lack of 
jurisdiction over the case by the court, clear lack of 
conformity between the decision and “leading principles 
of Soviet legislation and the general policy of the worker- 
peasant government.” The People’s Commissariat of 
Justice, however, could not alter a decision in whole or 
in part, but could act on petitions of guberniya and cen- 
tral organs of Soviet power.” 

A circular of the People’s Commissariat of Justice 
dated August 13, 1921, broadened the role of the courts 
during fulfillment of the N.E.P. The first paragraph 
read : 


The New Economic Policy of the R.S.F.S.R. urgently 
requires that the organs of justice adjust their staffs to the 
demands provoked by the rebirth of the economic life of 
the country. People and groups participating in this work 
must be provided with all of the means both to regulate 
their mutual rights and duties and to obtain fitting pro- 
tection of all of their legal rights.7? 


lhe most important provisions of the circular set 
up "special session" courts organized under the agencies 
of the provincial council of judges and county bureaus 
of justice to handle "the most complicated and large- 
scale (civil) cases.” The care with which these new 
courts were to proceed in cases is indicated by the 
fact that, if a people’s judge were to preside over the 
court, he had to be a member of the Communist party.” 

Augmentation of control by the Communist party 
over judicial matters is just one of the many remark- 
ably successful changes that had taken place over a 
period of four years, from 1917 to 1921, which included 
three years of War Communism and initiation of the 
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New Economic Policy. The same four years produced 
changes in emphasis from "revolutionary conscious- 
ness" to the concept of socialist justice, from a diminu- 
tion in the importance of law in the Soviet state to a 
pragmatic acceptance of the need for legal means to 
settle disputes within society from decentralized to 
centralized judicial structures, and from initially simpli- 
fied procedures to more complex procedural rules. 
Pre-revolutionary laws and structures had been 
abolished or altered and replaced by newly passed laws 
and judicial structures by means of a series of decrees 
and circulars. The experimentation that led to all 
these changes from pre-revolutionary forms and pro- 
duced such flux in the judicial system was coming to 
an end with gradual adoption of the N.E.P. 
Throughout the entire process, the stage was being 
set carefully for the centralized three-tiered organiza- 
tion of courts to hear civil cases—the local people's 
court, "special sessions," and a Supreme Court—and the 
introduction of a unified set of civil procedural rules 


in 1923. 


III. THE 1923 CODE OF CIVIL PROCEDURE 
OF THE R.S.F.S.R.: GENERAL ANALYSIS 


The anticipated time for the adoption of the 
R.S.F.S.R. Civil Procedural Code was late in 1922. 
In this year Criminal, Criminal Procedural, and Civil 
Codes of the R.S.F.S.R. were promulgated. Thus, the 
period of the New Economic Policy was characterized 
not only by the trend toward centralization, rebirth of 
the economic life of the R.S.F.S.R., and, in the words 
of Struchka, “The Return to Law," + but also by major 
works of legal codification. This codification of the civil 
procedural Code was delayed, however. In August, 
1922, the R.S.F.S.R. Commissariat of Justice began to 
publish chapters of the proposed Code of Civil Pro- 
cedure in installments and requested readers to submit 
comments concerning the Code for publication. The 
chapters and comments appeared in Ezhenedelnik 
sovetskoi iustitsii from Nos. 29-30 on August 10-17, 
1922, to Nos. 7-8 in February, 1923. Comments and 
suggestions were submitted to the college of the Com- 
missariat for consideration in a revised draft Code of 
Civil Procedure.? 

The manner in which the Project was subjected to 
changes is demonstrated by revisions of two articles 
of the Project prior to publication of the 1923 Code. 
Article 251 in the Project’s first edition established 
the following bases of alteration of judicial decisions: 


a) Violation or incorrect application of existing material 
and procedural rights. 

b) Clear opposition of factual circumstances established 
by the court to the decision of the case. 


1 Rudolph Schlesinger, Soviet Legal Theory, Its Social Back- 
ground and Development (London, 1945), p. 147. 
2 Hazard, Settling Disputes, p. 397. 
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c) Incorrect interpretation of leading principles of 


legislation. 
d) Promulgation of decisions without sufficient judicial 
investigation of the circumstances of the case. 


When the consideration of Article 251 was completed, 
however, the only bases for altering judicial decisions 
were: 


a) Violation or incorrect interpretation of existing laws. 

b) Violation of Article 4 of the Code, which reads, "In 
the absence of a legislative enactment or a decree 
bearing upon the decision of a case, the court shall 
decide the case guided by the general principles of 
soviet legislation and general policies of the workers' 
and peasants' government." 

c) The provision cited as 251c in the first edition of the 
Project.? 


Article 266 of the Project proposed that the procuror 
be granted the right to protest judicial decisions and 
stated the order of hearing appeals by higher courts, 
but the first provision of Article 266 was omitted from 
the Code entirely * while the second provision was 
relegated to Articles 235 to 249. 

While such revisions were being prepared, the 
R.S.F.S.R. Judiciary Act of November 11, 1922 (Octo- 
ber 31, 1922), established a general court system which 
was introduced into force on January 1, 1923.5 

The 1922 Act established a three-tiered judicial 
structure referred to above. People's courts composed 
of an official judge and two people's assessors heard 
disputes between individual persons. Special sessions, 
at which the bench consisted of a single official people's 
judge, heard suits in which the state or one of its 
agencies was a party.” The Supreme Court had con- 
trol over all active courts in the Republic. It heard 
cases decided by guberniya or "special sessions" courts 
in cassational order and examined decisions from all 
courts of the R.S.F.S.R. in plenary session in the order 
of supervision. The Supreme Court reviewed cases on 
request of the Presidium of the All-Russian Central 
Executive Committee, the republican procuror and the 
chairman of the Supreme Court and upon protest of the 
procuror channeled through the Supreme Court and the 
chairman of the cassational college of the court.? 

Delay in the drafting of the Code of Civil Procedure 
continued into 1923. Since other Codes had been 
adopted, some guidelines had to be provided for the 
hearing of civil suits. The problem precipitating the 
crisis originated in the New Economic Policy. From 
1916 to 1921 most disputes involved members of the 
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working class, but with introduction of a form of private 
enterprise it was assumed that most of the litigants 
would primarily not be members of the working class. 
Should the courts now be used by the money lenders to 
enforce payment of loans and contract purchase prices ? 
Were the courts to be turned into instruments of the 
tolerated but discriminated-against middle class? in 
a political system predicated on the overthrow of capi- 
talism and the institution of socialism? Certainly the 
answer to these questions had to be negative, but how 
then could the legal system be made to serve the needs 
of society? Disciplinary, educational, and corrective 
functions of Soviet law were also inherent in the issues 
faced in 1922 and 1923. If the courts were to care 
for the people and to be disciplinarians, they must have 
the proper political concepts. Practical jurists and 
theoreticians have laid emphasis on this. The educa- 
tional role of the courts was just being put into real 
practice, although in the early days their most important 
function was a protective one. There are two pre- 
requisites that must be fulfilled before the court can 
administer justice and channel citizens into more ac- 
ceptable activities. A level of general education must 
be maintained to help determine who is most qualified 
for judicial positions and a thorough grounding in 
political concepts must be maintained in order to deter- 
mine properly the motivation of those involved in cases. 
To allow more time for consideration of these problems 
and to ameliorate the crisis, the People's Commissariat 
of Justice published an instruction entitled “Concerning 
the Basic Forms of Civil Procedure" on January 4, 
1923. According to the instruction, courts were guided 
by the norms herein set forth until the publication of 
the Code itself. The instruction extended application 
of the People's Court Act of 1920 and existing tables 
of court costs and fees, and introduced new rules of 
jurisdiction and a minimal outline of the order of 
events which composed a judicial hearing.*° This in- 
struction proved inadequate because of further pro- 
crastination and a supplement to it was published on 
May 25 of the same year entitled, “Concerning the 
Order of Execution of Judicial Decisions and Resolu- 
tions in Civil Cases." 1 

The R.S.F.S.R. Code of Civil Procedure was finally 
adopted by the All-Russian Central Executive Com- 
mittee at its second session, tenth convocation, on 
July 7, 1923, and introduced into force on September 1, 
1923. It contained rules patterned after the Romanist 
Codes of Civil Procedure of Continental Europe.’? To 
term the aggregate of rules a “Code” implies a com- 
prehensive and systemic presentation of legal principles 
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similar to that of a European legal Code.? The term, 
therefore, may be too all-inclusive to be used in reference 
to the aggregate of civil procedural rules. Therefore, 
one must conclude that the Code is rather brief and 
does not consider many problems of detail. 

The 1923 Code, as amended to 1957, is divided into 
five parts covering 473 articles. Part I deals with basic 
provisions, representation of parties, jurisdiction, court 
costs, fines, summons, and other court notices and time 
periods governing procedure ( Articles 1—74). Part II, 
"Proceedings in suits," specifies civil procedure relating 
to filing of suits, securing collection of claims, trials, 
court records, evidence, depositions, plurality of parties, 
participation of third persons, suspension of proceed- 
ings, rendition of judgments, and writs of execution 
(Articles 75-190). The third part covers special pro- 
ceedings including property left by a decedent, arbitra- 
tion and awards, deeds, dissolution of marriage, notarial 
acts, restoration of rights under lost bearer docu- 
ments, bank deposits, and freedom from military service 
on religious grounds (Articles 191-234n). Part IV 
concerns appeal and reopening of cases (Articles 235— 
254e). The final Part relates procedures used in 
execution of judgments and court orders, including 
penalties and bankruptcy provisions (Articles 255- 
473).1* 

Three more chapters were added to the Code before 
1930: Chapter XXXVII, "Bankruptcy of private 
persons, both physical and judicial" (Articles 317— 
362) : '5 Chapter XXXVIII, “Bankruptcy of state insti- 
tutions and joint stock companies" (Articles 363— 
417) ; !* and Chapter XXXIX, “Bankruptcy of coopera- 
tive organizations" (Articles 418-473). 

Two key concepts were missing from the Code. No 
reference was made to "revolutionary consciousness," 
since, according to Hazard's point of view, the best of 
practice in the courts was incorporated in the Code and 
reference to policies incorporated in legislation of the 
workers' and peasants' government was considered more 
useful|? More probably, however, with the advent of 
the New Economic Policy came the need for increased 
legality. Therefore, little room was left for the utiliza- 
tion of "revolutionary consciousness" by judges, which 
stood in contradiction to the former. No single article 
guaranteed the right to counsel in all cases and at all 
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stages of the procedure. That right seemed, however, 
to be implicit in Articles 11, 12, 16, 17, 18, 20, and 46.7? 


(11) The parties, the government attorneys, and third 
parties admitted to join in the case, and their repre- 
sentatives, may, at any stage of the proceedings, 
examine the original court records, make excerpts 
therefrom, and obtain copies of briefs and documents 
which are part thereof. 

The parties may plead their cases in the courts either 

personally or through their attorneys. Whether the 

participation of the government attorney is necessary, 
rests with the court; if the court so rules, participa- 
tion of the government attorney is obligatory. 

The following persons may be attorneys representing 

parties : 

(a) Members of the Bar and persons admitted by 
the Commissariat for Justice to the practice of 
law without being members of the Bar (note); 

(b) Persons representing trade-unions, on behalf of 
their members; 

(c) Officers and permanent personnel of corporate 
bodies, on behalf of their respective bodies; 

(d) Persons admitted by the trial court to represent 
the party in the case at trial. 

Persons representing parties must be vested with 

proper authority which may be furnished by the 

party either orally in court, with appropriate entry 
made in the records, or by a separate, duly certified, 
power of attorney. 

The power gives the representatives the right to take 

any procedural steps, except to terminate the action 

by a settlement, to submit the dispute to arbitration, 
to make acknowledgments, to abandon claims in full 
or in part, to transfer the power to another person, 
to receive money or property. The afore-mentioned 
rights of the attorney must be specifically provided 
for in the power. Allegation that a document sub- 
mitted by the adversary is forged may be pleaded 
only under a specific power issued for the given case. 

The following persons may not represent parties: 

(a) Persons who have not reached the age of 18 years; 

(b) Persons deprived of personal and civil rights 
under a court sentence, during the entire period 
of such disability ; 

(c) Wards; 

(d) Persons dropped from the rolls of the Bar (note); 

(e) People's judges, judges of the higher courts, 
judge-investigators and government attorneys' 
the last mentioned except for cases where their 
participation is authorized by Sections 2, 12, and 
172 of the Code of Civil Procedure. 

The single government fee and all other costs incurred 

by the plaintiff, and those from which he was exempt 

under Section 43 shall be collected from the de- 
fendant if he is not exempt from such payment under 

Section 43—in proportion to the part of the claim 

disallowed by the court. 

Note 1:The party successful in the suit shall have the right 
to reimbursement, besides that for the amount of 
the single government fee paid by it, for counsel's 
fees, where counsel participated in the case, to the 
extent of five per cent of the part which by the 
decision was adjudicated in his favor. 


(12) 


(16) 


(17) 


(18) 


(20) 


(46) 


The people's court was composed of two people's 
assessors elected for two years and one people's judge 
elected for five years. Both the assessors and the judge 
were chosen by the soviet. The significant role played 
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by the Communist party of the Soviet Union in activ- 
ities of the soviets gave the party control over election 
of judges. The judge must have legal training prior 
to or study after his election. Assessors were not re- 
quired to have any legal training and were elected 
by a show of hands at "general meetings of factory and 
office workers, and collective farmers." Decisions were 
made by a majority of the “troika.” 

Other persons in the courtroom during the trial are 
the defendant and his lawyer, the procuror, and the 
witnesses, and a court recorder, as well as any other 
persons interested in the case (since, unless designated 
as closed, a trial is open to the public).? The pro- 
curor's participation indicates a stress on political con- 
trol of the proceedings by the state. 

The institution of government attorneys (prokura- 
tora) represents a return to the system of provincial 
attorneys prior to the judicial reform of 1864, when 
courts were an integral part of state administration. 
"Ihe provincial attorneys were the main instrument 
by which the central absolutist government sought to 
check the irregularities and abuses of the local admini- 
stration and courts. Their supervisory duties were as 
broad as those of the soviet attorneys.” ?* This similar- 
ity applies particularly to the procuror's right to enter 
civil suits at any time, to lodge appeals, and to move for 
reopening of cases in which the judgment of the court 
is final (Articles 1 and 254—254e of the 1923 Code of 
Civil Procedure of the R.S.F.S.R.). The primary 
difference between the pre-1864 system and the early 
Soviet institution of government attorneys is that in 
the latter instance, the party exercises control over the 
state since nearly all procurors are members of the 
Communist party. Participation of the procuror also 
serves to protect interests of the citizens of the U.S.S.R., 
insomuch as most of the population was rural, tradi- 
tional, and generally uninformed about substantial and 
procedural aspects of the law. As E. L. Johnson states 
in an article in Soviet Studies in 1955: “The Procuror 
is usually present at civil trials 1n which points of law 
are likely to arise, and at a civil trial which we witnessed 
(an action for wrongful dismissal) the interventions of 
the Procuror, though few, were cogent and direct to 
the relevancy of the evidence.” ?? Stress on the role 
of the procuracy also acts to create a close relationship 
between civil and criminal procedure. In criminal 
proceedings the procuror plays a major role in detection 
of law violations, initiation of charges, the trial itself, 
and execution of decisions. He performs essentially 
40 Let 
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the same functions in civil proceedings under the 1923 
Code. 

The principle on which a trial begins is: “Courts 
shall proceed in a case only upon declaration by a party 
in interest" (Article 2). In other words, a plaintiff 
must tender a complaint to start an action. The Article 
just quoted continues, "Government attorneys (pro- 
kuratura) have the right both to commence and to 
become party to any action at any stage of the proceed- 
ings, if, in their opinion, the protection of the interests 
of the state, or of the toiling masses, thus require." 

The defendant may be either a private citizen (Article 
21),?* collective farm, concession enterprise, foreign firm 
(Article 21), or organization within the socialized 
sector of the nationalized economy (Article 21). 

By a resolution of the All-Russian Central Executive 
Committee and Council of People's Commissars of 
March 25, 1929, the court was not competent to deal 
with cases in which there was no dispute concerning 
civil law or cases which dealt with “undisputed jus- 
tice ^» 

Representation of either the plaintiff or the defendant 
may be according to Chapter II of the Code of Civil Pro- 
cedure. The general rule according to which legal repre- 
sentatives must be utilized is stated in Article 13 of the 
Code: "In cases involving persons declared incapable 
of entering legal transactions or limited in such capicity, 
complaints on their behalf must be filed by their legal 
representatives. — [Accordingly] complaints against 
such persons must be filed against their legal repre- 
sentatives.” Unless the power of attorney given to 
persons representing parties, discussed in Article 17, 
specifically includes the right to abandon claims in full 
or in part, the representation may not take that pro- 
cedural step.2° It should be noted here that one of 
the procedural rights assumed to be enforced by the 
court is that of changing the cause of action or chang- 
ing, by increase or decrease, the amount of claim 
(Article 2). It is an apparent contradiction that if the 
right to change the cause of action or decrease the 
amount of claim is guaranteed, the power to “abandon 
claim in full or in part" must be specifically provided 
for. 

Evidence which is permissible in court can be 
grouped into five categories: 


(1) Testimony of witnesses, 


23 Supplemented on April 7, 1924; March 5, 1928; October 
28, 1935; and May 8, 1941, and supplemented also by the In- 
structional Letter of the Civil Cassational College of the 
Supreme Court of the R.S.F.S.R., 1926, No. 1. 

24 Amended on January 10, 1934 and October 10, 1937 and 
supplemented on January 10, 1936; April 11, 1937; August 14, 
1937; July 8, 1944; November 10, 1944; February 1, 1945; 
March 3, 1950; May 7, 1954; and January 31, 1957. 

25 L eningrad—Universitet—Iuridicheskii Fakultet, 40 Let 
Sovetskogo Prava 1: p. 669. The Russian term for “undis- 
puted justice" is besspornaia tustitsua. 

26 See page twenty of the present chapter for the full text 
of Article 17. 


27 Leningrad—Universitet—Iuridicheskn 
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(2) Testimony of experts, 

(3) Views of the premises, 

(4) Declarations of litigants, and 
(5) Written evidence.?’ 


The testimony of general witnesses may be given 
orally in their homes (in the cases in which the wit- 
nesses live outside the city) (Article 139) or in the 
court, or may be required to be given in written form 
(Articles 140-142), if it is not already in such form. 
The procedure followed in civil cases varies somewhat 
according to the circumstances of the case and the 
evidence presented. For example, under Article 29 
of the Civil Code, testimony concerning contracts must 
be in a written form. 

Witnesses may be classified in two ways, general and 
expert. Articles 128 to 139 of the Code of Civil Pro- 
cedure deal specifically with the general witnesses. 
Article 129 says, "No one shall have the right to refuse 
to testify as a witness in court, except in cases where 
the communication of the facts required would violate 
State or service secrets." 

Two articles in the R.S.F.S.R. Code of Civil Pro- 
cedure make specific reference to the penalties for re- 
fusing to testify. The first is Article 50: "A witness 
refusing to testify for a reason deemed unjustifiable by 
the court shall be subject to a fine of from three to 
ten rubles.’ The second, Article 132, states, “The 
witnesses examined shall be forewarned of their liability 
for false testimony under Article 95 of the Criminal 
Code," which reads, 


For giving consciously false information to an organ 
of the judicial-investigative authorities or to those pos- 
sessing the right to stimulate criminal pursuit in the estab- 
lishment of identification and equally consciously false testi- 
mony, the given witness, expert or translator, before the 
execution of testimony in the inquiry or judicial examina- 
tion of a matter shall receive the limitation of freedom or 
corrective-labor work for a period up to three months. 
Consciously false testimony or information, combining: 
a) in the prosecution of a serious crime, b) in covetous 
motives, and c) in artificial construction of evidence of 
accusation—the limitation of freedom for a period of up 
to two years. 


It should be noted that Article 129 omits from con- 
sideration the protection of witnesses from self-incrimi- 
nation. It is not within the interests of the State to 
eliminate testimony that may be useful to the court 
solely on the basis of protection of individual rights. 
On the other hand, in specific cases the court may re- 
fuse to permit the examination of witnesses. Article 
130 reads, “Where a party states that a witness is 
interested in the outcome of the case, or in the event 
of special relations between the witnesses and the party, 
the court may refuse to permit the examination of the 
witnesses." 


Fakultet, 40 Let 


Sovetskogo Prava 1: p. 669. 
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In the case of expert witnesses, the court “may 
appoint experts to clarify such questions arising during 
the trial of the case as require special knowledge" 
(Article 152). An order must be given for appoint- 
ment of experts in which there must be a recital of the 
"facts upon which the expert testimony is required" 
(Article 154). It may be inferred that a litigant may 
ask the court to call experts to testify since the court 
may require a litigant to pay expert's expenses ( Article 
45a). The expert also plays the role of a witness 
in circumstances descibed in Articles 153, 155, and 159 
of the Code. He may be challenged on the same ground 
as other witnesses, and may give his testimony orally or 
in writing, as the court requires. If given orally, his testi- 
mony shall be recorded and signed by him. Performance 
of the duties of the expert may be carried out in the 
courtroom or at any location designated by the court. 
Confrontation of experts is not allowed, but provisions 
for conflicting expert testimony are made, 1.e., additional 
explanations may be requested or other experts ap- 
pointed (Article 158). But if the court, 1.e., the judges 
on the trial bench, "includes persons who have an ade- 
quate knowledge for the clarification of a special ques- 
tion, the court may take its decision without appointing 
experts." °° In addition to rights exercised by general 
witnesses, expert witnesses may also direct questions to 
general witnesses and participate in the hearing of evi- 
dence (Article 156). 

Finally it must be noted that witnesses are not 
sworn in; as the plaintiff is placed in the position of a 
witness he is merely informed of the penalty for pur- 
posely misrepresenting or omitting relevant facts or 
circumstances. Article 5 of the Code provides a means 
by which such deliberate misrepresentation or omis- 
sion may be discovered and clarifies the court's role 
in the collection of evidence: 


It is the duty of the court to strive in every way to 
clarify the actual rights and relationships of the litigants; 
for this purpose the court is not confined to pleadings and 
materials submitted by the litigants, but must, by interroga- 
tion of the parties, see to it that all the essential facts of 
the case are clarified and supported by the evidence, thus 
rendering to toilers applying to the court active aid in the 
protection of their rights and lawful interest, so that their 
lack of legal information, low level of literacy and similar 
circumstances may not be utilized to their disadvantage. 
The court shall explain to parties applying to it their rights 
and the necessary formalities in the required procedure 
and warn them of the consequences resulting from acts 
and omissions in this procedure.?! 


Thus, the people's court in civil cases becomes an 
active participant in the collection and investigation of 


28 Amended on November 20, 1929 and supplemented on 
October 28, 1935; May 4, 1939; and May 8, 1941. 

29 Amended on June 1, 1932 and May 10, 1936. 

30 Thid, 

31 Supplemented on October 28, 1935; May 1, 1941; and 
January 11, 1952. 
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evidence and the protection of the interests of parties, 
just as it is in criminal cases. 

The extent to which the Soviet court intended to 
depart under Article 5 from principles of adversary 
proceedings to establish truth is demonstrated in the 
official headnote to the case of Lif v. Shtiller, Kalash- 
nikov, Brikoshin, Rikhter, and Raifman: 


A Soviet court must always remember that a trial under 
the Code of Civil Procedure is not the former pre-revolu- 
tionary purely adversary proceeding, and it must apply 
broadly Article 5 of the Code of Civil Procedure, not 
relying to decide the case on formal elements, but it must 
examine from all sides the true mutual relations of the 
parties, liquidating these, if possible, within the same 
lawsuit and eliminating the necessity of liquidating the 
relations by bringing a new suit. (Lif v. Shtiller, Kala- 
shnikov, Brikoshin, Rikhter, and Raifman, Case No. 31433- 
1924. Cassational College for Civil Cases, Supreme Court, 
R.S.F.S.R., Verkhovnyi Sud R.S.F.S.R., opredeleniia grazh- 
danskoi kassatsionnoi kollegii-Verkhsuda R. S. F. S. R. Za 
1924 god (Moscow, 1925), pp. 17-20.) ?? 


This case removed any doubt that pure adversary pro- 
ceedings would be reintroduced into the Code of Civil 
Procedure. 

The third kind of evidence is a view of the premises. 
The whole trial bench or the judge alone may make 
the inspection (Article 160). Both parties, if they have 
appeared, "shall be present at the view of the premises" 
(Article 161). Finally, records shall be kept of all 
present at the view of the premises and of all acts which 
take place, all drawings, maps, etcetera, made and shall 
be appended to the records of the case (Article 162). 

The Code deals very briefly with testimony and evi- 
dence presented by the parties to a case. Each party 
is required to submit proof of the facts on which he 
bases his claim or defense (Article 118). The court 
determines whether the evidence presented is relevant, 
and admits only that evidence it deems pertinent 
( Article 119). 

A related issue of some concern to the Code is 
whether the parties to a case must be present at the 
trial According to Article 97, "It is specifically the 
duty of the court to summon the defendant and to ascer- 
tain which of the parties summoned to the court have 
appeared and the reasons for the nonappearance of the 
others." Subsequently Article 98 ?? states that, ‘“Non- 
appearance of one of the parties, upon whom, according 
to the information of the court, the summons has been 
served, shall not prevent the trial and rendering of a 
judgment." Article 99 presents an exception to the 
principle expressed in Article 98: “If the court finds it 
necessary to hear the personal declaration of the party 
who has failed to appear, it may adjourn the trial of 
the case. Citation of the plaintiff or the defendant for 
personal testimony shall be permitted even in cases in 
which they are represented by counsel." An additional 


32 Hazard, Settling Disputes, p. 460. 
Columbia University Press. 
33 Supplemented on July 25, 1927. 
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instance in which the presence of the defendant at trial 
after summons have been served is not required occurs 
in cases regarding the maintenance of children.?* 

The final form of evidence, written evidence, is pre- 
sented by the parties themselves or at the request of the 
court ( Article 140). Written evidence must be accom- 
panied by proper translations if it is submitted in a 
language other than that used in the particular court 
(Article 145). Most of the articles dealing with written 
evidence concern its deliverance to the court, instruc- 
tions on how to deal with instances in which it is 
difficult to present the evidence, or statements concern- 
ing suspended or proven forgery. With regard to de- 
liverance of written evidence to the court, "Documents 
requested by the court from government institutions and 
private persons shall be delivered directly to the court" 
(Article 142). Practically, this provision prevents 
interference with the evidence before the court con- 
siders it. Evaluation of the evidence submitted to the 
court is left up to the judge and assessors. 

Regarding difficulty of presentation of evidence to 
the court, two procedural remedies are possible. The 
first deals with the indication of reasons for failure to 
deliver evidence. If the reason is justifiable, no penal- 
ties will be imposed ; but if the reason is found unjusti- 
fable or no notification of difficulty was given, "the 
court may impose a fine in accordance with Article 52 
of the Present Code" (Article 143). Exceptions are 
allowed to be taken in the case of justifiable difficulty 
(Article 144). 

Finally, in the case of forgery (suspected or proven), 
an allegation must first be made. After such an allega- 
tion, as an expedient measure, the evidence may be 
withdrawn from the trial (Article 148). If not with- 
drawn, proof of forgery must be submitted within a 
period designated by the court to the party making the 
allegation (Article 149). Four general methods of 
verifying the genuineness of a document are mentioned 
in Article 150: 


(a) By examining the document and comparing it with 
other documents; 

(b) By examination of witnesses specified in the docu- 
ment, or those upon whom the parties rely, as well as 
those called by the court on its own motion; 

(c) By comparing the writing and signatures on the 
suspected document with the signatures of the same 
person on other undisputed documents; 

(d) By means of expert testimony. 


There are no provisions for evaluation of evidence in 
the Code of Civil Procedure, "but it is held by Soviet 
jurists that the provision of Article 23 of the Basic 
Principles of Criminal Procedure of the U.S.S.R. and 
Constituent Republics of 1924 applies to the civil 
courts." It reads: "The court bases its judgment on 
data in the case examined during the judicial hearing. 
Evaluation of evidence in the case is made by the 


34 John N. Hazard and Morris L. Weisberg, Cases and Read- 
ings in Soviet Law (New York, 1950), p. 110. 
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judges according to their inner conviction, founded on 
the examination of all the circumstances of the case 
of their entirety.” 3 The variety of evidence considered 
necessary by judges in the early days of the Soviet 
state is indicated by Hazard: "They wanted to fit the 
particular circumstances of each individual case, taking 
into consideration the circumstances of the environ- 
ment and having in mind the rehabilitation of the 
criminal (or violator of civil law) rather than his 
punishment.” 3 Thus, disciplinary and educational 
functions of Soviet law are fulfilled in the evaluation 
of evidence presented in a case. Article 108 of the 
Code of Civil Procedure relates to the court’s deter- 
mination that all relevant evidence has been presented : 
"When the court finds the cases sufficiently clarified, 
it shall terminate the pleadings and proceed to render 
the judgment.” Since evidence which clarifies a case 
must have been examined by the judge before the open 
trial, it is possible on the one hand, that, barring any 
pleading for new evidence, a case may be "clarified" 
before the litigants have presented what they feel is 
necessary testimony. On the other hand, the court, 
not the parties, must have authority to bar any further 
evidence; otherwise the trial may continue indefinitely 
without the presentation of any additional relevant in- 
formation. 

The filing of suit is the first preliminary action in 
bringing a case to court. “The court shall commence 
the trial of a civil case upon the filing of a written com- 
plaint; oral complaints shall be permitted only in 
cases within the jurisdiction of the People’s Court. . . ,” 
according to Article 75 of the Code of Civil Procedure. 
If the complaint is oral, it shall be reduced to writing 
by the people's judge, “in the form of a protocol" to 
be read to the plaintiff and signed by the judge and by 
the declarant (Article 77). 

The requirements for a complaint, stated in Article 
76,37 are: 


(a) The exact name of the plaintiff and, if maintained, 
his attorney, 

(b) The exact name of the defendant, 

(c) The exact ''permanent residence, or the place of 
permanent occupation, of the plaintiff and of the 
defendant," 

(d) Statement of the facts and "indication of proof sub- 
stantiating the claim," 

(e) The “plaintiff's prayer (plea) for relief and a statement 
of the amount of the claim." 


35 Gsovski, Soviet Civil Law 1: pp. 861-862. See S. A. 
Golunskii, ed., Istoriia Zakonodatel’stva S.S.S.R. i R.S.F.S.R. po 
Ugolovnomu Protsessu 1 Organizatsii Suda i Prokuraturi 1917- 
1954 gg. (Sbornik dokwmentov) (Moscow, 1955), p. 370 for 
Article 23 of “Osnovy Ugolovnogo Sudoproizvodstva Soiuza 
S.S.R. 1 Soiuznikh Respublik," adopted by the Central Execu- 
tive Committee of the Communist Party of the Soviet Union 
on October 31, 1924. 

36 Hazard, Settling Disputes, pp. 20-21. 

37 Amended on March 25, 1929. 
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Before a case can be brought into the courtroom the 
court's task is to conduct a preliminary investigation in 
order that the judge may be acquainted with the file 
for the case (Article 128). Those present during the 
preliminary investigation, though not all simultaneously, 
are the judge, defendant, plaintiff, witnesses for the 
plaintiff and defendant, attorneys for the plaintiff and 
defendant, expert witnesses called by the court, and a 
court recorder. All documents and records requested 
by the court must be submitted at this time also. All 
evidence presented during the public portion of the trial 
must be reviewed here. “The presentation by the par- 
ties of new evidence after the commencement of the 
trial of the case shall be permitted only where the court 
finds the reason that prevented timely presentation 
thereof justifiable” (Article 106). 

With respect to the preliminary examination, Article 
80 of the Code of Civil Procedure states the role of 
the judge in preparation for the trial and indicates 
that "in order to expedite the determination of the 
case," he: 


(a) Decides what witnesses shall be summoned for the 
trial session ; 

(b) Orders a view of the premises and summons the 
parties to be present thereto; 

(c) Obtains from the defendant, or from third parties, all 
documents and information, or issues to the party a 
certificate authorizing the procurement thereof ; 

(d) Ascertains by interrogation of the plaintiff, while he 

is filing the complaint, the probable defenses of the 
defendant and asks the plaintiff to submit proofs in 
support of the claim; 

(e) In particularly complicated cases, summons the de- 
fendant for preliminary examination concerning the 
facts of the case, and such summons shall be served 
on the defendant simultaneously with the service of 
copies of the complaint and documents filed by the 
plaintiff. 


Article 80 was supplemented by Resolutions of June 
10, 1943; April 25, 1947 ; January 20, 1950; August 4, 
1950; and January 11, 1952. Especially significant is 
the amendment of April 1, 1929, a portion of which 
reads "this guideline concludes with the instruction that 
the judge accept only the evidence found to be essen- 
tial to the case.” 38 | 

The impression one receives, knowing that all the 
evidence is submitted and reviewed before the court- 
room trial actually begins, is that the public trial is 
really anticlimatic. Its purpose appears to be the weigh- 
ing of evidence, which in reality begins as it is first 
presented, assuming that the protective function of law 
is predominant. But the disciplinary, educational, and 
corrective goals of Soviet law in general and as a 
function of the courts in particular are served prin- 
cipally through the open trial. The function of the trial 
as a general rule then is both to decide the case at hand 
and to serve the purpose of internal indoctrination. 


88 Ministerstvo Iustitsii R.S.F.S.R., Grazhdanskii Protses- 
sualnyt Kodeks R.S.F.S.R. (1957), p. 189. 
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Those purposes can best be served if the time of the 
trial is set at such a time “as is most favorable for 
the toilers to attend." *® Nevertheless, a guarantee of 
individual rights is provided by Article 102 of the 
Code of Civil Procedure specifying that "Prior to the 
commencement of the trial on the merits (ie, the 
open trial), the parties may assert objections against 
the trial of the case in the given court." In such an 
instance, "The court may order the case remanded to 
another court or another institution," in the following 
cases: 


(a) If the court finds that the particular claim, in view of 
the circumstances of the case, may with greater con- 
venience be tried at the place where the principal 
evidence is to be taken or, in general, in another court 
and not in the court chosen by the plaintiff. (“The 
choice of court, from among the several courts which 
have jurisdiction over the case, shall rest with the 
plaintiff."—Article 30; the plaintiff will lodge his 
complaint to ‘‘the court he wishes to try the case in 
most instances”); 

(b) If the motion of the defendant, whose residence was 
unknown (Article 26),9 to remand the case to a court 
where he actually resides is deemed justifiable ; 

(c) If, upon the removal of the people's judge (Article 
104—‘‘Where a judge or a people's assessor is in- 
terested in the outcome of the case or has special 
relations with a litigant, such person shall be removed 
from participation in the trial, either on the motion 
of the parties, or on the motion of the judge or people's 
assessor himself, which he must make to the court even 
though the parties themselves have failed to make an 
appropriate declaration"), his substitution in the 
given court is difficult; 

(d) If the court finds that the case is subject to hearing 
by another institution (government arbitration and 
the like) (Article 103).*! 


Identification of those summoned by and participat- 
ing in the trial is the next formal action. This is de- 
manded by Article 97 of the Code of Civil Procedure 
cited previously, which reads, "In commencing the trial, 
the court shall ascertain which of the parties summoned 
to the court have appeared and the reasons for the 
nonappearance of the others.” All of the parties con- 
cerned with the case are hereby given clarification of 
the role of all the others. The order of taking attend- 
ance (as required by the instruction on court procedure 
for local people's courts issued by the Commissariat of 
Justice on July 23, 1918) is the following: the plain- 
tiff, the defendant, and the witnesses. 

The third formal action is that of receiving permis- 
sion for the trial to begin. The essence of this is that 
of determining whether the case should be considered 
by that court or by any court.?? In terms of procedural 
content, it includes the plaintiff's statement, the forma- 


39 Harold J. Berman, Justice in the U.S.S.R.: An Interpreta- 
ton of Soviet Law (New York, 1963), p. 301. 

40 Amended on November 20, 1929; May 10, 1937; and 
April 16, 1945 and supplemented on February 3, 1938; August 
5, 1940; and May 5, 1949. 

41 Amended on May 30, 1931. 

3? Hazard, Settling Disputes, pp. 27-28. 
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tion of the civil complaint in legal terms, and the de- 
fendant's answer to the question "guilty or not guilty." 

The plaintiff can then be questioned by all partici- 
pants in the trial except the court recorder and general 
witnesses. The court recorder is omitted because his 
role in the trial is purely technical. Several reasons 
may be given for the fact that all participants except 
general witnesses and the court recorder are given 
the right to question witnesses. The first reason for 
this 1s practical—with several points of view and sepa- 
rate questioners it is probable that more evidence will 
be elicited. Secondly, according to I. T. Goliakov in 
an address delivered in 1947 while he was Chief Jus- 
tice of the Supreme Court of the U.S.S.R., the “toiling 
masses" have a right to know the circumstances of the 
case. In the latter instance the function of the Soviet 
court in considering not just the plaintiff and defendant, 
but the “whole community," is accomplished.*? 

Next the defendant is called to the stand. Again, 
he 1s questioned by all in the room who are participants 
in the trial except the recorder and general witnesses. 

During the time that the plaintiff and defendant are 
being questioned, there are no witnesses in the room, for 
Articles 133 and 134 respectively state, "Each witness 
shall be examined separately," and "Witnesses who as 


yet have not given testimony may not be present in the’ 


courtroom during the trial of the case." 

The defendant, as previously mentioned, has the right 
to represent himself and, therefore, to have all the pow- 
ers of attorney enumerated in Article 18 of the Code of 
Civil Procedure. The age of majority for entering into 
legal transactions, and therefore, representing oneself 
in court is eighteen, except if the person is weak-minded. 

In the case of all the witnesses, Articles 136-138 are 
pertinent. Article 136 reads, "Each witness examined 
must remain in the courtroom during the hearing until 
the termination of the examination of all witnesses, 
unless the court allows him to leave earlier"; Article 
137, "The witness may be re-examined at the same 
time or at a subsequent hearing or at his personal 
request, on motion of the parties, or on the initiative of 
the court." 

Each of the preceding articles make it possible that 
the provisions of Article 138 can be executed: "The 
court may order confrontation of witnesses in order 
to clarify conflicting points in their testimonies.” Be- 
sides clarification of the conflicting points, a second 
reason enters into the use of Article 138: If a witness 
is found to have lied in response to questions put to 
him during the earlier part of the trial, he is liable to 
prosecution under Article 95 of the Criminal Code of 
the R.S.F.S.R. In a sense the disciplinary function of 
the court 1s exercised. 

Following testimony of witnesses and hearing of the 
plaintiff and defendant, the judge asks for any additions 
to the case, using the same order. At this point it 


43 Berman, Justice in the U.S.S.R., pp. 299-301. 
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is possible to introduce new evidence under Article 106 
of the Code of Civil Procedure, "The presentation by 
the parties of new evidence after the commencement 
of the trial of the case shall be permitted only where the 
court finds the reason that prevented timely presenta- 
tion thereof justifiable.” 

The last phase of the open trial encompasses the final 
arguments by legal representatives. Since the Code 
did not specify the order of statements following these 
arguments, the court proceeded according to Stuchka’s 
instructions of July 23, 1918; that is, the court hears 
statements first by the plaintiff and last by the de- 
fendant. Only if the advocates and/or plaintiff and 
defendant wish to make statements do the statements 
become a part of the procedure for the particular trial. 

Following the pronouncement of the procuror, the 
judge and assessors retire to the judge’s study to con- 
sider the verdict, the trial to be resumed when the 
verdict is reached and sentence agreed upon. 

The judgment, reduced to writing and signed by all 
the judges (Article 175), including the judge authoring 
a dissenting opinion (Article 174), must contain: 


(a) The time it was handed down, 

(b) The names of the litigants and of the trial judges, 

(c) The subject matter of the dispute, 

(d) The grounds for the decision and references to the 
laws cited as bases for the judgment, 

(e) Thecontents of the judgment rendered and the manner 
of its execution, 

(f) The manner in which appeal may be taken from the 
judgment, and 

(g) The apportionment of court costs. 


Many cases were decided according to Article 4 
of the Code of Civil Procedure,** which reads, “In the 
absence of a legislative enactment or a decree bearing 
upon the decision of a case, the court decides the case 
guided by the general principles of Soviet legislation 
and general policies of the workers’ and peasants’ 
government." Application of Article 4 has proved to 
be problematic at all times and unsatisfactory much 
of the time. For instance, an order of the Civil Pro- 
cedural College of the Supreme Court of the R.S.F.S.R. 
on December 22, 1924 (Protocol No. 24), noted that: 


. .. because of inadequacy and lack of clarity and some- 
times absence of appropriate legislation the court limits 
itself often to general rules of Soviet legislation and gen- 
eral policies of the workers’ and peasants’ government 
according to the presciptions of Articles 1 and 4 C.P.K. 

During the past year these Articles have received very 
wide and often incorrect application since the courts often, 
not having discovered any other solution in a complex 
question, limited themselves to the practice of unsubstanti- 
ated reference to Article 4 C.P.K. and Articles 1 and 4 
of the Code.*5 


Subsequent to this reprimand, a letter of instruction 


was issued by the R.S.F.S.R. Supreme Court regard- 


44 [ eningrad—Universitet—Iuridicheskii 40 Let 
Sovetskogo Prava 1: p. 660. 
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ing Article 4 in 1926. 


Article 4 of the Code of Civil Procedure does not give 
the court the authority to refuse to apply indications and 
regulations of the workers’ and peasants’ government di- 
rectly bearing on a problem to a case if such are available. 
Therefore, where the necessity arises to decide the dis- 
puted question under general principles of the Soviet 
legislation and general policies of the workers' peasants' 
government, the court must not confine itself to a mere 
reference to such principles but must state in detail in the 
judgment upon what particular policies of the government 
the judgment is based, because without such a specific 
statement the decision will be unfounded, i.e., groundless, 
and will make it impossible to check the correctness of 
general reference (made in the decision).*9 


The purpose of this letter of instruction is to prevent 
the court from deciding without legal restraint. 

Several decrees and orders from 1927-1935 deviated 
from the position taken in the letter of instruction of 
1926. Finally the Resolution of the Plenums of the 
Supreme Court of the R.S.F.S.R. of October 28, 1935, 
settled the question of application of Article 4.47 The 
Resolution listed cases in which Article 4 could be 
applied.*® By specifying cases, the need for utilizing 
what appears to be the rule of analogy was minimized. 
The authors of 40 Let Sovetskogo Prava argue whether 
Article 4 was ever intended to be applied in the same 
manner as the rule of analogy in criminal procedure,* 
but the similarities between the two appear to this 
author to be too much to ignore. 

After the lower court has delivered its judgment, the 
case may be appealed through the order of cassation. 
Since the system of common law is not in practice in 
the Soviet Union, the general principle of decisions 
binding from a case to similar cases in the future is 
not followed. 


The decisions of the cassational colleges of the Supreme 
Court which are published systematically are binding only 
in the cases to which they relate. They by no means have 
the force of law, nor are they generally binding as a rule 
of interpretation. They have significance only as examples 
for the category of cases to which they belong.” 


The picture is complicated since interpretation of cir- 
cumstances in current cases through law-consciousness 
appears to be promoted, and the development of law- 
consciousness is somewhat dependent on an understand- 
ing of the rationale on which previous decisions have 
been made. 

After the cassational judgment has entered into legal 
force the case may be reopened on the basis of pro- 


46 Ministerstvo Iustitsii R.S.F.S.R., Grazhdansku Protses- 
sual'nyi Kodeks R.S.F.S.R. (1957), p. 148. 

47 Ibid., p. 149. 

48 Leningrad—Universitet—Iuridicheskii 
Sovetskogo Prava 1: p. 661. 

49 T bid. 

50 Circular of the Plenum of the Supreme Court of the 
R.S.F.S.R, No. 59, of September 16, 1923. See Hazard and 
Weisberg, Cases and Readings, pp. 11—12. 
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visions cited in Article 251: “The case may be re- 
opened in the following instances only: 


(a) If new circumstances have been discovered which have 
an essential bearing on the case and which were not 
known, and could not have been known, to the 
petitioner ; 

(b) If a judgment of the court has established that there 
occurred in the case false testimony of witnesses, 
criminal acts of parties, their counsel or experts, or 
criminal acts of members of the court who partici- 
pated in the case ; or, 

(c) If the judgment in the case is based on documents 
which have been subsequently declared a forgery by 
a court judgment rendered in criminal proceedings, 
or if a decision of a court or of another authority upon 
which the judgment in the case is based has been set 
aside (as amended November 18, 1926, R.S.F.S.R. 
Laws, text 666). 5! 


After the examination of a case in cassational-revisional 
procedure (Article 245), the appellate court may find 
the original decision correct and therefore enter an 
affirmative decree to that effect. The court also has 
the power to determine that the decision 1s incorrect, in 
which case it may: 


(a) Reverse the judgment in full or in part and remand 
the case for a new trial by the lower court composed 
of the same or of different judges; 

(b) Dismiss the proceedings where it finds that the plaintiff 
has no right to sue or that the cause is not subject to 
judicial jurisdiction ; or, 

(c) Modify the judgment of the lower court without re- 
manding the case for a new trial, provided the modifi- 
cations are called for in view of an error in the appli- 
cation of the law by the lower court or in view of 
discord between the decision and the facts of the one 
established in court, and these modifications do not 
require any collecting or additional hearing of evi- 
dence. No judgment which is essentially correct may 
be reversed for purely formal reasons (Article 246).” 


The protection of procedural rights and responsibil- 
ities detailed in the Code is forceful in promoting ap- 
parently contradictory priorities, which are: support 
of interests of the state over interests of individuals, 
preservation of procedural rights of parties, and limita- 
tion of the independence of the court. Thus, in addi- 
tion to performance of the Western function of ad- 
ministration of justice by the courts, the new system, 
built in the U.S.S.R., enabled the judicial organs of 
the state to exercise the educational and disciplinary 
functions of Soviet law. 

The textual history of Soviet civil procedure from 
adoption of the 1923 Code to the period immediately 
following the death of Stalin was one of numerous 
and often uncoordinated amendments to the Code. 
Those responsible for applying the Code were therefore 
confronted with a mixed and confusing picture of civil 
procedural norms. 


51 Amended on November 18, 1926. 
52 Amended on November 20, 1929. 
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IV. THE 1923 CODE OF CIVIL PROCEDURE 
OF THE R.S.F.S.R.: PRACTICAL 
APPLICATION 


A considerable amount of confusion accompanied the 
application of Soviet civil procedural norms, as officially 
promulgated in the 1923 Code from 1923 to the be- 
ginning of a general movement for recodification in 
1957. The unsettled attitude toward law was reflected 
in a confusing proliferation of amendments to the 1923 
Code and a set of alterations in civil procedural norms 
achieved in 1938 without the benefit of specific amend- 
ment to the Code. The controlling ideas during this 
period were strict observance of procedural norms, “so- 
cialist legality,” and the need to alter the Code to meet 
the needs of a society which stressed the politico-eco- 
nomic goals of industrialization and collectivization. 
The result of the changes in civil procedural rules was 
a vastly complex set of conflicting procedural rules and 


institutions far different from the simplified norms and 


structures intended in the early post-revolutionary days. 
The irregularities and anomalies manifested themselves 
in: (a) failure to repeal or amend old acts when 
issuing new ones; (b) the annulling or amending of 
previous acts in an insufficiently specific form; (c) the 
introduction by non-normative acts of amendments to 
normative ones; (d) the inclusion of long-term general 
rulings into fixed-term orders or acts; (e) contradic- 
tions arising from the failure to coordinate the con- 
tents and drafting of acts concerning one and the same 
subject; and (f) complex, diffuse formulation of acts. 
Many shifts, both in theory and in practice, that took 
place throughout the period led to this confusion. The 
ideas of Pavel Stuchka and Evgenii Pashukanis authori- 
tatively represented the general concept of the role of 
law in Soviet society in 1924. In the mid-1930's 
Stuchka and Pashukanis fell into political disfavor and 
A. Y. Vyshinsky became the leading legal authority. 
The predominance of Vyshinky’s ideas came to an end 
with the death of Stalin in 1953. During the three 
decades conflicting versions of procedural norms 
appeared in the areas of jurisdiction and the inadmis- 
sability of evidence. More important conflicts were 
raised as a direct result of the passage of the Law on 
the Judicial Structure of the U.S.S.R. of 1938, which 
did not specifically amend the 1923 Code of Civil 
Procedure. Yet problems began to arise even before 
the 1923 R.S.F.S.R. Code was brought into legal force. 

Before September 1, 1923, the date on which the 
Code of Civil Procedure was to enter into legal force, a 
fourth tier within the All-Union judicial structure was 
established. A resolution of the second session of the 
Central Executive Committee of the U.S.S.R. created 
the U.S.S.R. Supreme Court of July 6, 1923. Not 
only did the new Supreme Court perform All-Union 
judicial functions, but it also had the right to change 
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sentences and decisions of courts of the Union Re- 
publics on its own initiative.? 

The latter functions of the U.S.S.R. Supreme Court 
could not be applied immediately since several ques- 
tions covering the introduction into force of the Code 
of Civil Procedure were yet to be answered. One of 
the many questions that had to be settled was the 
order of procedure to be followed after September 1 in 
cases brought before that date. ^ The authors of 
40 Let Sovetskogo Prava agree that N. Petukhov, in 
an article entitled "Toward the introduction into force 
of the Civil Procedural Code," contended correctly that 
the provisions of the new Code were to be applied.? 

The field of legal research and discussion had been 
barren of materials that applied to civil procedure prior 
to the promulgation of the 1923 Code. After the adop- 
tion of the Code the first articles and textbooks, not re- 
lating solely to revisions of the draft project of the 
1923 Code, began to appear.? 

The most reliable sources for the correct application 
of the Civil Procedural Code were resolutions, cir- 
cular letters, and instructions of the Supreme Courts 
of the R.S.F.S.R. and U.S.S.R. For example, the 
R.S.F.S.R. Supreme Court explained in a circular letter 
of September 16, 1923, previously cited, that although 
decisions of the Appellate Division of the Supreme 
Court were systematically published, they were bind- 
ing only on the cases to which they were specifically 
related. This conforms to the general practice of civil 
law, as opposed to the common law. Such decisions, 
nevertheless, are significant as examples for their re- 
spective categories of cases.‘ 

The civil law approach inherited from tsarist times 
was not the only foundation on which Soviet law was 
based in the mid-1920's. The new element was a 
theory, resulting from the work of N. V. Krylenko, 
which guided the development of Soviet law in general 
and the practice of civil procedure in particular. The 
following statement explains Krylenko’s approach to 
the court as a class institution in society: 


We look at the court as a class institution, as an organ 
of government power, and we erect it as an organ com- 
pletely under the control of the vanguard of the working 
class (i.e. of the Communist Party). Our court is not 
an organ independent of governmental power . . . there- 
fore, it cannot be organized in any way other than as 
dependent upon and removable by Soviet power.5 


Such generalizations did little to ameliorate the im- 
patience of Soviet jurists with the variety of courts in- 
volved in settling civil disputes in the early 1920's. The 
jurisits desired, as they had since the inception of the 
Soviet legal system, a unified court system not includ- 


1 Leningrad—Universitet—Iuridicheskii Fakultet, 40 Let 
Sovetskogo Prava 1: p. 687. 

2 Ibid., pp. 658-659. 

3 Ibid., pp. 651-655. 

4 Gsovski, Soviet Civil Law 1: p. 263. 


5 Ibid., p. 242. 
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ing special tribunes to hear disputes over land use, 
disputes between state enterprises, and other disputes. 
Furthermore, they wanted to be allowed to deviate from 


both procedural and substantial law "when the pro- 


tection of a worker or peasant seemed necessary in the 
interest of the community even if the law seemed to 
require otherwise," as long as departures from the law 
were limited to circumstances “in which the interests 
of the new society as a whole were endangered.” ° 
The realization of the first desire was not achieved since 
in October of the same year, by a resolution of All- 
Russian Central Executive Committee of October 16, 
1924, new rules for arbitral tribunals were set up, 
and later in November, 1926, a Code of Laws of Mar- 
riage, Family and Guardianship, which contained 
special procedural provisions, was adopted. The latter 
hope for the jurists' right to use discretion also was 
doomed. Once the first revisions were made to the 
Code of Civil Procedure in October, 1924, there seemed 
to be no end to attempts to improve the Code by adding 
greater precision to its provisions, which in reality, 
resulted in greater confusion. By the end of the 1930's, 
fifty-two separate resolutions and decrees had been 
promulgated to amend the Code. Other decrees and 
resolutions, such as the Law on the Judiciary of August 
16, 1938, have altered the procedural rules without 
specifically amending the Code. 

Discontent concerning the application of procedural 
rules involved even the college for civil cases of the 
R.S.F.S.R. Supreme Court. Its main concern was the 
rapidly rising case load with which it had to contend. 
The report of the college for 1925 indicated, for ex- 
ample, that the number of cases before it had increased 
by 40 per cent from 1924 to 1925, that is, from 3,783 
to 5,342 cases. In addition the burden of the courts was 
aggravated because the civil college was compelled to 
reverse 47.6 per cent more decisions in 1925 than in 
1924. Even worse, 62.6 per cent of the reversals in 
1925 were due to procedural errors committed by 
lower courts. The procedural errors found most often 
were faulty application of Article 4 and lack of attention 
to the provisions of Article 5.7. Article 4 called for the 
court to decide cases on the basis of general principles 
of Soviet legislation and general policies of the worker's 
and peasant's government when legislative enactments 
or decrees bearing specifically on the cases were absent. 
Article 5 obligated the court to clarify the actual rights 
and relationships of the litigants, to explain the pro- 
cedural rules that must be followed, to warn the litigants 
of the consequences of not conforming to those rules, 
and to interrogate them in order to make sure that all 
the essential factors were clarified and supported by 
evidence. 

Partial solutions to the problems presented by inade- 
quate work of the lower courts were sought through 
amendments to Article 246 which specified the actions 
the appellate court could take in the event that it found 


6 Hazard, Settling Disputes, p. 433. 
7 Ibid., pp. 474—475. 
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a lower court judgment in error. On July 24, 1924, 
a resolution was adopted which allowed the appellate 
court to “modify the judgment itself without remanding 
the case for a new trial," but such modifications were 
permissable only when they “are called for by error in 
the application of one law or another and in no way con- 
stitute any modification of the judgment on the merits 
of the case." This attempt to alleviate the excessive 
number of reversals did not succeed because it did not 
deal with the root problem, that is, the improvement 
of the work of the lower courts. Hence it was con- 
demned to failure and five years later all provisions 
relating to appeal were changed and new appellate pro- 
cedures, entitled 'cassational-revisional," 8 were intro- 
duced on November 20, 1929. 

Other means were also being used to try to correct 
abuses of the Code. Primary among them was the 
selection of judges. As one might expect, results in 
this area appeared more gradually Between 1928 
and 1935 the percentage of Communists among higher 
courts judges rose from 85.4 per cent to 99.6 per cent 
and among subordinate court judges from 69.8 per cent 
to 99.5 per cent. Communists, apparently, were assumed 
to have a positive attitude toward the goals stated for 
the courts and a more developed socialist conscience. 

Another means tried was directed at improved train- 
ing of the judges. No legal education was required of 
them, however, and consequently the general educa- 
tional level was low. In 1928 only 5 or 6 per cent 
had any higher education and 82.7 per cent had 
attained education only at the elementary level. How- 
ever, by 1935 the situation seemed to be significantly 
improved. Almost 50 per cent of Soviet judges had 
some legal training, although for most this amounted 
to only a half-year course in law.? 

During the time in which the quality and reliability 
of Soviet judges were being upgraded a major legisla- 
tive act was adopted whose purpose was to assure the 
achievement of socialist justice. This act was the 
resolution of the All-Russian Central Executive Com- 
mittee and Council of People's Commissars of No- 
vember 20, 1929. The stated goals of the resolution 
were to bring the court close to the people, to strengthen 
the significance of the people's court, and to improve 
its activity as a basic link in the judicial system. Not 
only did it totally revise the system of appeal, but it 
also specified the categories of cases that could be heard 
by the people's courts (Article 21), circuit courts 
(Article 23), district courts (Article 23a), and the 
supreme Court (Article 24) in original jurisdiction. 
In the realm of jurisdiction, the resolution also brought 
changes in territorial jurisdiction by amending Article 
25 of the 1923 Code of Civil Procedure.!? 

Changes in the character of cases coming before the 
courts followed closely the procedural alterations of 


8 Gsovski, Soviet Civil Law 1: pp. 884-885. 


? Ibid., pp. 242-243. 
10 [ eningrad—Universitet—Iuridicheskii 
Sovetskogo Prava 1: pp. 668-669. 
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1929. After Stalin succeeded in his battles for leader- 
ship within the Communist party, he initiated a period 
of strong emphasis on heavy industrialization and col- 
lectivization. The result of the stress on heavy industry 
and on the formation of agricultural collectives was 
that most of the cases from that time on involved dis- 
putes between socialized sectors of the economy rather 
than disputes between private individuals, as had been 
the case under the N.E.P. The creation of a Maritime 
Arbitration Commission in 1930 and a Foreign Trade 
Arbitration Commission in 1932 emphasized the need to 
establish judicial institutions to meet the demands of the 
new economic sector of the society. Both commissions 
were freed from the procedural regulations that applied 
to the courts in hearing civil cases. As a result a unified 
single set of civil procedural rules was farther from 
achievement than it was in 1923. 

Changes in the character of Soviet economy must 
have been much less difficult for the Soviet judges to 
adapt to than the confusing proliferation of amend- 
ments to the Code of Civil Procedure" A good 
example of the continual uprooting of procedural norms, 
whether or not those norms were satisfactory to the 
judges, is found in the provisions applying to appeal. 
These provisions had been totally revised in November, 
1929. Legislative tampering with the system of appeal 
did not end then, however. By a resolution of 
January 15, 1931, the wording of Articles 235a and 
235b, two of the subarticles dealing with the details 
of cassationary appeal, was altered. But according to 
the authors of 40 Let Sovetskogo Prava: 


This brought a worsening of the quality of the work of the 
people's courts because a great quantity of cases were freed 
from the control of the court of second instance and dis- 
honest judges lowered the quality of their work.!? 


Therefore, within less than a year, a new and supple- 
mentary approach dealt with the deficiencies in the 
cassationary appellate system. The Civil College of 
the People’s Commissariat of Justice of the R.S.F.S.R. 
adopted a resolution on November 31, 1931, making 
judges responsible for their decisions. Apparently this 
expedient was not as satisfactory as had been intended 
by its authors, for five years later, on September 20, 
1936, Articles 235a and 235b were repealed altogether. 

No changes occurred in the institution of appeal from 
1931 to mid-1935, but in the period 1933 to 1935 a 
series of articles raised the necessity to improve the 
quality of cassational departments of district courts. 
The culmination of this discussion was a resolution of 
the Presidium of the Supreme Court of the R.S.F.S.R 


11 During 1931 regular arbitration commissions were also 
found to be unnecessary and, therefore, liquidated by the Resolu- 
tion of the Central Executive Committee and Council of People’s 
Commissars of the U.S.S.R. of March 4, 1931,12 and the cases 
transferred to the people’s courts, thus abrogating the procedural 
regulations set down on October 16, 1924, and increasing the 
case load of the people’s courts. 

12 Ibid., p. 672. 

13 Ibid., pp. 681-682. 
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dated May 10, 1935, creating a new college for civil 
cases in district and municipal courts. The jurisdiction 
of these colleges was to be: 


1) The hearing of civil cases in the jurisdiction of district 
courts in the capacity of first instance; 

2) The hearing in cassational and supervisory order of 
civil cases in the jurisdiction of people’s courts; 

3) The instruction of people’s courts in questions of 
judicial practice, consisting of directions, etc. ; 

4) The study and generalization of judicial practice in 
civil cases ; and, 

5) The implementation of supervision through the activity 
of notarial organs and organs of execution of decisions 
of bailiffs and village soviets.!* 


The institution of appeal was again discussed in 
Instructions of the U.S.S.R. Supreme Court and the 
Law on Judicial Structure of the U.S.S.R. from 1935 
to 1938. In its resolution of October 28, 1935, the 
Supreme Court instructed all Soviet courts on how to 
proceed with regard to the facts of civil cases® In 
1930 several categories of decisions had been exempted 
from appeal, but in 1936 all restrictions on appeal were 
removed. 

In December of the same year the first All-Union 
Congress of judicial-procuratoral workers in civil cases 
was held. The Congress took note of the unsatisfactory 
work of civil cassational colleges, particularly of the 
facts that “often new decisions [were] implemented 
together with the remanding of cases, through recon- 
sideration by the [court of] first instance. The terms 
of hearing of cases were often inadmissably long. 
Quality and justification of cassational determinations 
were inadequate, and sometimes justification was 
absent." 27 

The 1938 Law on the Judicial Structure of the 
U.S.S.R. and Union Republics, not mentioning the in- 
structions of appeal, cassation, revision, and cassational- 
revision, resolved that the court of second instance was 
an organ of verification of the legality and well-founded- 
ness of decisions of courts of first instance ( Article 15). 
From this the authors of 40 Let Sovetskogo Prava 
editorialized that : 


Therefore, after the publication of the Law on Judicial 
Structure one must raise the order of questions which de- 
mand answers both in theoretical and in the legislative 
order. The most important of these are: 1) The determina- 
tion of the object of appeal; 2) The content of the concept 
of “legality and responsibility” of a judicial decision; 3) 
The volume and character of new materials brought to the 
court of second instance by the parties; 4) The value of 
evidence to the court by second instance; 5) The authority 
of the cassational instance.18 


14 Ibid., pp. 682-683. 

15 Sbormk Postanovlenii Plenuma Verkhovnogo Suda S.S.S.R. 
1924-1963 (Moscow, 1964), pp. 96-100 (Item 27). See also 
reference to this resolution in Leningrad—Universitet—lIuri- 
dicheskii Fakultet, 40 Let Sovetskogo Prava 1: p. 684. 

16 Gsovski, Soviet Civil Law 1: p. 885. 

17 Leningrad—Universitet—Iuridicheskii 
Sovetskogo Prava 2: p. 673. 

18 Ibid., p. 675. 
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During the 1930's when not only the cassational sys- 
tem, but the legal apparatus for the settlement of 
criminal disputes, was in flux, the chief legal theoreti- 
cian of the Soviet Union was A. Y. Vyshinsky. He 
held the posts of Procuror of the U.S.S.R. during this 
decade. In the latter capacity he served as chief prose- 
cutor for the government in the "Great Purge Trials." 
In several of his works he defined the role of law in 
Soviet society : 


Law 1s a general body of such rules of conduct expressing 
the will of the ruling class as are established by legislation, 
and of such customs and rules of community life as are 
sanctioned by the government power, the application of 
which body of rules is secured by the coercive force of the 
State for the protection, consolidation, and development of 
the social relations and the public order, beneficial and 
desirable for the ruling class.!? 

Socialist law of the epoch of the termination of the 
socialist reconstruction and gradual transition from 
socialism to communism is a system of rules of conduct 
(norms) established in a legislative procedure by the power 
of the toilers and expressing the will of the whole of the 
Soviet people, which is guided by the working class with 
the Communist Party at its head for the purpose of the 
protection, strengthening, and development of socialist re- 
lations and the building up of a communist society.?? 


Despite the change of leadership from Krylenko to 
Vyshinsky the notions of the court as an institution for 
the protection of the ruling class and of the predominant 
role of the Communist party in establishing legal rules 
and procedures were reaffirmed. Yet, the protection, 
consolidation, and development of social relations and 
the securing of public order both beneficial and desirable 
for the ruling class received new stress. The effect on 
legal development introduced by the alleged completion 
of the socialist stage of development and the subse- 
quent phases of transition from socialism to communism 
and of the construction of communist society was of 
even more significance. 

It has been noted that the decade of the 1930's wit- 
nessed a shift in legal philosophy and unsuccessful 
attempts at clarification of cassational structures and 
procedures. This same ten-year period also observed 
the specification by a respected textbook writer of rules 
for the weighing of evidence and expression of dis- 
satisfaction concerning the work of the courts in civil 
cases by judicial and administrative state organs and 
by the Communist party. 

The 1923 Code of Civil Procedure did not establish 
any rules for the weighing of evidence. It was not until 
1934 that court practice in this area was summarized 
for the preceding eleven years: 


In evaluating evidence the decisive elements are not the 
subjective-individualistic impressions of the judges, but the 


19 A. Y. Vyshinsky, Basic Tasks of the Science of Soviet 
Socialist Law (1938), p. 37. See Gsovski, Soviet Civil Law 
1: p. 176. 

?0 A. Y. Vyshinsky, "The 18th Congress of the Communist 
Party and the Tasks of the Science of Socialist Law," Soviet 
State and Law 3 (1939): p. 10. See Gsovski, Soviet Civil 
Law 1: p. 180. 
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objective value of evidence, taken in dialectical union with 
all of the circumstances of the case in their entirety. The 
approach of the court to evidence must be based on social- 
class analysis of the role and testimony of the witnesses, 
on the analysis of the true class relationships under which 
the given case arose. Thus, the evaluation of evidence in 
Soviet civil procedure is characterized by the following ele- 
ments: 1) A class approach to evidence, 2) A dialectic 
method of evaluation, 3) An objective character of evalua- 
tions as a counterweight to bourgeois subjectivism.?! 


To the reader who does not accept Marxist value 
judgments this set of guidelines contains an apparent 
dichotomy between a class approach to evidence and 
the objective character of evaluation of evidence. It 
seems that if a class approach is utilized the evaluation 
of evidence cannot be objective in a real sense. The 
Marxist reconciliation of these two elements is that the 
class approach to society is an accurate reflection of 
objective reality. The confusion resulting from the co- 
existence of the two elements is thus caused by the di- 
vergent meanings attached to the word "objective." 
Hence, the Soviet jurist was not plagued by the ap- 
parent dichotomy. 

The sense of dissatisfaction with the work of the 
courts in civil cases is reflected in a major resolution 
of the Plenum of the Supreme Court of the U.S.S.R. 
of October 28, 1935, entitled "Concerning the strictest 
observation of procedural norms in the civil process." 
This resolution attempted in general terms to direct the 
work of the courts in civil cases. In doing so it re- 
ferred to the following: (1) the growing volume of civil 
cases in the courts, (2) the significance of correct and 
rapid settlement for the strengthening of socialist 
legality and for the defense of interests of organiza- 
tions of the socialized sector and of workers, (3) the 
poor and inadequate work of the courts in civil cases, 
which is due to red tape and bureaucracy in the civil 
process, and (4) the necessity of securing the strictest 
observation of criminal and civil material and procedural 
laws. Though the resolution did not give a list of 
grounds for the abrogation of decisions, it did state that 
every violation of the basic procedural rights of parties 
ought to entail the abrogation of the decisions of the 
court. The Supreme Court felt that such procedural 
violations would obviously prevent a decision from 
being called "essentially correct." Twenty years after 
the adoption of the resolution the authors of 40 Let 
Sovetskogo Prava showed some concern over the 
thoroughness of the resolution with respect to the 
abrogation of decisions. Their contention that the 
absence of any further specification of grounds for the 
abrogation of decisions left gaps in the norms of civil 
procedure reflects their dissatisfaction with this part of 
the resolution. 

Further dissatisfaction with the work of the courts in 
examining civil cases was expressed in the resolution of 
the People's Commissariat of Justice of May 7, 1936, 
entitled “Concerning the work of the civil college of the 


21 A, F. Kleinman, Grazhdanskuü Protsess (1st ed., Moscow, 
1934), p. 37. See Hazard, Settling Disputes, p. 416. 
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R.S.F.S.R. Supreme Court and the procuracy of the 
R.S.F.S.R. in civil cases." The People’s Commissariat 
of Justice underestimated the numerical growth of civil 
cases and its significance in the defense of legal rights or 
workers in the arenas of property relations, labor, 
housing, and marriage and family law, by appellate 
court presidiums and People's Commissariats of Justice 
of Autonomous Republics. The number of civil cases 
in the R.S.F.S.R. grew from 766,000 in 1931 to 
1,741,000 in 1935.2? 

This stress on dissatisfaction with the work of the 
courts came to the attention of the Plenum of the Cen- 
tral Committee of the All-Union Communist party in 
February, 1937. Thus, the Plenum decided to demand 
control over the work of the people's courts by both the 
citizenry and higher judicial organs. This action was 
followed up by a resolution of the People’s Commissariat 
of Justice of the U.S.S.R. dated March 15-19, 1937, 
designating the same.?? The role of judicial decisions 
claified in the R.S.F.S.R. Supreme Court circular 
letter of September 16, 1923, concerning the exemplary 
nature of judicial decisions was reiterated by A. F. 
Kleinman in the third edition of his Grazhdanskü 
Protsess in 1940 and by S. N. Abramov in 1946.*4 This 
reassertion served to support the decision of the Cen- 
tral Committee of the Communist Party of the Soviet 
Union (C.P.S.U.) and the resolution of the People's 
Commissariat of Justice. The textbooks by Kleinman 
and Abramov as well as a 1938 text entitled Civil 
Procedure: Textbook for the Law Institute added sig- 
nificantly, however, that "directive rulings issued by the 
Plenary Session of the U.S.S.R. Supreme Court on 
questions of judicial practice and given on the basis 
of cases tried by the Supreme Court have also the 
significance of a source of Soviet civil procedural 
law." ?* Thus, there appears to have been a substantial 
discrepancy concerning the role of decisions of the 
U.S.S.R. Supreme Court as sources of civil procedural 
law between the textbook writers in the late 1930's and 
1940's on the one hand and the People's Commissariat 
of Justice in 1923. "This discrepancy apparently was 
not resolved with the passage of time since as late as 
1944 a Soviet text noted that granting a Soviet judge 
a law-creating role would essentially grant him a legisla- 
tive function and weaken the authority of the Soviet 
statute.2® In fact, it was not resolved until the Prin- 
ciples of Civil Procedure of the U.S.S.R. and Union 
Republic were promulgated in 1961. 


22 Leningrad—Universitet—Iuridicheskii Fakultet, 40 Let 
Sovetskogo Prava 1: pp. 690-691. 

23 Ibid., p. 647. 

24 Gsovski, Soviet Civil Law 1: p. 265. 

25 Ibid. See also A. F. Kleinman, Grazhdanskü Protsess 
(Moscow, 1940) ; S. N. Abramov, Grazhdanskti Protsess (Mos- 
cow, 1946), p. 10; and Civil Procedure: Textbook for the Law 
Institute (Moscow, 1938), p. 22. 

26 Gsovski, Soviet Civil Law 1: p. 268. See Argakov, Bratus, 
Genkin, Serebrovskii, Shkunder, Grazhdanskii Pravo (2 v., 


Moscow, 1943-1944) 1: pp. 36-37. 
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Passage of the Law on the Judicial Structure of the 
U.S.S.R. of August 16, 1938, compounded the prob- 
lems associated with deriving and applying a clear 
delineation of civil procedural rules because the new law 
could not specifically amend the 1923 Code of Civil 
Procedure and no such law was adopted in the 
R.S.F.S.R. As a result, and also because Article 103 
of the 1936 U.S.S.R. Constitution did not provide for 
trial by a single judge, a question concerning the 
permissibility of a bench of a single official judge was 
raised. To clarify the situation the Council of People's 
Commissars of the U.S.S.R. on August 28, 1939, 
ordered the courts to discontinue the conduct of civil 
trial by a single official people's judge. Some judges, 
however, misinterpreted this order to mean that a 
judge could not perform any functions alone. There- 
fore, the Plenum of the Supreme Court of the U.S.S.R. 
resolved to clarify the earlier order of the Council of 
People's Commissars by listing specific instances in 
which a judge could perform the functions of settling 
questions and preparing cases for trial. Very soon 
thereafter M.  Krasnogorskii, a member of the 
R.S.F.S.R. Supreme Court, took notice of the im- 
portant discrepancy between Article 270 of the Code 
of Civil Procedure on the one hand and Articles 9 
and 14 of the 1938 law and Article 103 of the Consti- 
tution on the other hand concerning the permissible 
limits within which single official judges could work. 
In spite of the fact that this disagreement was brought 
into focus, no effort was made to clear it up.?" 

An additional question, which arose because the 1938 
law did not amend the civil procedural Code of the 
R.S.F.S.R., concerned suspension of the execution of 
judicial decisions already having legal force. The Law 
on Judicial Structure did not mention such suspension, 
although details concerning it were found in Articles 
254 to 255(d) of the Code of Civil Procedure. Thus, 
it appeared that suspension by the chairman of the 
provincial court and the procuror for the province as 
specified in Article 254a, did not specifically contra- 
dict the Law on Judicial Structure. In order to estab- 
lish this position positively the People’s Commissariat 
of Justice and the Procuracy of the U.S.S.R. adopted 
an order on September 19, 1938, just over a month 
after the promulgation of the Law on Judicial Struc- 
ture, which confirmed the validity of suspensions in 
the order of supervision. In 1954 and 1955 decrees 
were adopted which abrogated application of Article 
254a in particular.?8 

Other provisions of the 1938 Act caused no difficulty 
with their interpretation and application, however, 
Articles 11-13 regulated the election, activity, and pay 
of people's assessors. Any citizen retaining the right 
to vote could serve as an assessor (Article 11). He 
could serve for no more than ten days a year, unless 


27 Leningrad—Universitet—Iuridicheskii Fakultet, 40 Let 
Sovetskogo Prava 2: pp. 659-661. See Gsovski, Soviet Civil 
Law 2: pp. 449—524 for the complete text of the 1938 law. 

28 Ibid., p. 692. 
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the hearing of a case lasted beyond the ten days 
(Article 12). He was to be paid his salary or wages 
at his usual places of employment during that time 
(Article 13). Despite the elaborate assurances for 
the performance of the assessors’ responsibilities 
Frederick Wyle suggests that the role of the Soviet 
assessor in the 1930’s was “without any substantial 
significance,” because of his ignorance of the law, the 
prestige of the official judge, and an overload of cases.?? 

The year 1938 was of great significance not only 
because of the adoption of the Law on the Judicial 
Structure of the U.S.S.R. but also because the inter- 
ference of the Communist party in the development of 
civil procedural law was given further impetus in that 
year. Such a recognition was, in fact, no more than 
an explicit continuation of the predominant role the 
Communist party had played during the previous two 
decades. During those decades, however, the Com- 
munist party had secured the adoption of its specifica- 
tions regarding civil procedure through official govern- 
ment channels, through the calling of conferences of 
judicial personnel, and through the actions of judges 
who were also members of the Communist party. The 
Central Committee of the Communist party of the 
Soviet Union adopted a significant resolution on No- 
vember 14, 1938, in connection with the publication of 
the “Short Course on the History of the All-Union 
Communist Party.” In conformity with this resolu- 
tion, the journal of the Supreme Court of the R.S.F.S.R. 
and Judicial Commission of the Council of Ministers 
of the R.S.F.S.R., Sovetskia Iustitsia, published a series 
of articles on evidence in the civil process during the 
years 1938 and 1939.3° 

The decade of the 1940’s was a period of great stress 
on the material and human resources of the Soviet 
Union. The “Great Patriotic War” and the period of 
reconstruction following the war slowed but did not 
stop the process of examination of and action on pro- 
posals to alter the 1923 Code of Civil Procedure. For 
example, the participants in a meeting of the section 
on judicial rules of the All-Union Institute of Judicial 
Sciences held in March, 1940, discussed supervision 
over judicial decisions and determinations. In response 
to the speeches of Comrades Minetz and S. N. Abra- 
mov, the editorial staff of Sovetskaia Iustitsua com- 
mented that: 


Supervision is a right, and not a duty to verify cases on 
the part of the persons enumerated in the Law on Judicial 
Structure. Therefore the presentation of an appeal to a 
verdict or decision of the court which has entered into legal 
force does not create an obligation of hearing a case and 
a right of participation of parties in the hearing of the 
case. (Sovetskaia lustitsiia, 1940, No. 9: p. 15.) 


29 Frederick Wyle, “The Soviet Lawyer: An Occupational 
Profile" in: Alex Inkeles and Kent Geiger, Soviet Society: 
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This point of view found its expression in the Order 
of the People’s Commissariat of Justice No. 25 of 
1940.** During World War II a series of acts regulat- 
ing questions of civil procedure was adopted. These 
acts involved governmental fees in judicial hearings 
and responsibility for non-fulfillment of obligatory de- 
livery of agricultural produce to the state during war- 
time. 

Just as the alteration of the wording of Articles 235a 
and 235b in 1931 had created particular difficulties 
which were not resolved for several years, the Decree 
of the Presidium of the Supreme Soviet of the U.S.S.R. 
of July 8, 1944, raised many procedural questions and 
answered only a few. "Therefore, a series of resolutions 
and decrees followed to clarify the July 8 decree: In- 
struction of the People's Commissariat of Justice of 
the U.S.S.R. adopted by the Council of People's Com- 
missars on November 27, 1944; Decree of the Pre- 
sidium of Supreme Soviet of the U.S.S.R. of March 
14, 1945; and Resolutions of the U.S.S.R. Supreme 
Court of May 7, 1948, and September 16, 1949.?? 

Following World War II, according to the authors of 
40 Let Sovetskogo Prava, the possibilities of further 
perfection of legislation in the sphere of implementation 
of justice, and of a broadening of the democratic na- 
ture of civil procedural forms were opened to Soviet 
legal science.? In all probability, however, the desire 
of the Communist party to reassert itself as the “van- 
guard of the people," was the prime motivating factor 
in the redirection of attention toward the improvement 
of civil procedural norms. Since the phrases “imple- 
mentation of justice" and the "democratic nature of 
civil procedural norms" must be understood in terms 
of their meaning in the rhetoric of communist theo- 
reticians, justice signified the protection of class 
interests by the state. The phrase “democratic na- 
ture" must also be understood in class terms. Not 
until all antagonistic classes were liquidated from Soviet 
society could true democracy be achieved. Soviet 
theorists had stated that the “transition from socialism 
to communism” was already underway. Little practical 
activity followed in the wake of the creation of the 
stated possibilities until 1954, but an authoritative text- 
book by Abramov was published in two editions in 1946 
and 1948,* and several important monographs were 
printed. 

In the 1946 edition of Graghdansku Protsess 
Abramov set the perspective for all Soviet legal 
sciences: “Justice in the U.S.S.R. has as its goal the 
maintenance of precise and strict execution of Soviet 
laws by all institutions, organizations, official function- 
aries, and citizens of the U.S.S.R."?* Abramov also 


31 Ibid., pp. 696—697. 
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33 Ibid., p. 652. 
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made a distinction between civil process and civil pro- 
cedural laws, a division which the authors of 40 Let 
Sovetskogo Prava had debunked for an earlier time. 
Civil process he defined as: 


The order of realization of justice in civil cases, estab- 
lished by Soviet Law, and beneficial and pleasing to the 
working class and to all the Soviet people, that is the order 
of activity of the court, parties, and other participants of 
the process for the hearing and settlement of disputes con- 
cerning civil law, the order of activity of organs of com- 
pulsory execution of judicial decisions, and the system of 
procedural relations connected with the implementation 
of socialist justice in civil cases.39 


The difference between civil process and civil pro- 
cedural law thus revolves around the ultimate objective 
to be achieved by each of them. The objective of civil 
process was the achievement of justice in civil cases 
through the joint activity of all participants while the 
goal of civil procedural law was the creation of an 
integrated set of legal norms to regulate those activities. 

Abramov proceeded to divide the principles of Soviet 
civil process into two parts on the basis of their origin. 
The principles originating with the 1936 U.S.S.R. Con- 
stitution were: 


1) Constitutional implementation of justice by chosen 
judges; 

2) Implementation of justice by collegial courts with the 
participation of people's assessors; 

3) Independence of the judge and his subordination only 
to the law ; 

4) Publicity of the process; 

5) Court proceedings in the language of the Union or 
Autonomous Republic or Autonomous Region and the 
right of statements of citizens in the court in their 
native language. (Not included in Abramov's state- 
ment is the right to have a translator for those who do 
not speak the language used by the court.) 


Principles based on the Law on Judicial Structure were 
enumerated as: 


1) A unified and equal court for all citizens independent 
of the social or official status of the citizens or his 
national or racial inheritance; 

2) Unified and obligatory procedural legislation for all 
courts. 


To the latter group he added the principles of initiative, 
adversary proceedings, equal rights of parties to a case, 
oral nature of a case, directness, and continuity. He 
concluded the list of principles with the statement that 
"all the stated principles are the expression and con- 
tent of socialist democracy of the Soviet civil process." 37 

A significant monograph by Abramov was entitled, 
Verification of grounding of a judicial decision by a 
higher court in Soviet law, published in 1950. He listed 
cases in which judicial decisions are not well grounded : 


(a) If the court of first instance recognized facts as estab- 
lished in contradiction to evidence retained in the case; 


36 Ibid., pp. 4—5. 
37 Ibid., p. 13. 
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(b) If the court of first instance recognized facts as not 
established in spite of evidence retained in the case; 

(c) If the court of first instance did not clarify all the 
circumstances of the case and as a result of this did 
not establish the actual mutual relations of the 
parties; 

(d) If the decision of the court of first instance contra- 
dicted factual circumstances of the case established 
by that court, that is, if the court of first instance 
came to a logically incorrect conclusion from the facts 
established by it.%8 


A means by which decisions groundless on the basis 
of the above circumstances could be challenged was 
established by the Decree of the Presidium of the Su- 
preme Soviet of the U.S.S.R. of August 14, 1954. This 
decree set forth that if a decision was found unlawful 
or groundless the procuror of the R.S.F.S.R., Autono- 
mous Republics, territories and regions or the chairman 
of the appropriate court could file a protest with the 
Presidium of the Supreme Soviet of the Autonomous 
Republic or the presidium of the provincial court which 
has the case under review.?? 

As was stated at the beginning of this chapter, the 
irresolute attitude toward law was reflected in sup- 
plementing the 1923 Code with numerous amendments 
and changing civil procedural norms through the adop- 
tion of the 1938 Law on the Judicial System of the 
U.S.S.R. The dominating principles were strict com- 
pliance with procedural norms, "socialist legality," and 
the need to bring the Code into conformance with a 
society which accentuated industrialization and collec- 
tivization. The consequence of changes in civil pro- 
cedural norms was an intricate set of procedural rules 
and institutions often running counter to each other. 
This complex set of rules and institutions differed 
greatly from the simplified norms contemplated in the 
early post-revolutionary days. 


V. NEW PRINCIPLES OF CIVIL PROCEDURE 
IN THE U.S.S.R. AND UNION REPUBLICS* 


The death of Stalin released the Soviet legal system 
from Stalin's obstinate refusal to consider badly needed 
reform of Soviet legal institutions. Stalin's use of force 
and dictatorial methods rather than legal means to 
achieve his desired ends was replaced by a renewed 
and perhaps sincere stress on the achievement of legal- 
ity, of course not in American terms. As Grzybowski 
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states, “The socialist state was to give meaning to the 
rule of its own law." ' Ideologically the timing of re- 
form of the legal system was accented further by the 
contention that economic conditions necessary for the 
"transition from socialism to communism” are acceler- 
ated. The political and social effect of the "transition" 
is well expressed in a review of the 21st Party Congress 
by the editors of Sovetskoe Gosudarstvo 1 Pravo. Rep- 
resentative of the analysis are the following comments: 


Our great success in the area of the development of 
socialist economics and culture [and] in the struggle for 
the preservation of peace would have been impossible if 
the party had not displayed tireless concern for the 
strengthening of socialist government, for the further de- 
velopment of Soviet democracy, for the education of the 
masses in the spirit of the life-giving idea of Soviet pa- 
triotism, friendship and brotherhood of peoples, of the 
proletariat, of socialist internationalism. . . 

The 21st Congress of the KPSS especially noted that in 
the past years the party and the state carried out a number 
of important measures assuring the further development of 
Soviet democracy and the strengthening of socialist 
legality. 

In the non-explosive connection with implemented meas- 
ures for the further development of Soviet democracy 
are found . . . serious measures for the strengthening of 
socialist legality, for the preservation of the guaranteed 
rights of the citizens.? 


The reader must remember that the so-called “social- 
ist democracy" is not representative "democracy" 
achieved through free and unfettered elections, but 
Soviet "democracy" aided by the authoritative guidance 
of the Communist party. Because the party regained 
much of its preeminence by 1956, it could provide such 
guidance. Hence the impetus to resolve the numerous 
and sometimes conflicting sources for answers to dis- 
puted rules of jurisdiction, grounds for review, bases 
for ill-foundedness, admissibility of evidence in civil as 
well as criminal procedures and in the rules of civil and 
criminal law prior to 1957 was available. 

The “Law on Transfer of Jurisdiction of Legislation 
on the Creation of Union Republican Courts and the 
Adoption of Civil, Criminal and Procedural Codes 
under the Jurisdiction of Union Republics," adopted on 
February 11, 1957, by the U.S.S.R Supreme Soviet 
was a major step in restructuring jurisdictional proc- 
esses. Article 1 of this law designates as its purposes: 


to place legislation of the judicial systems of Union Re- 
publics and the adoption of civil, criminal and procedural 
codes under the jurisdiction of the Union Republics while 
retaining under the jurisdiction of the U.S.S.R. the deter- 
mination of principles of legislation on judicial systems and 
judicial procedure and principles of civil and criminal 
legislation. 


1 Kazimierz Grzybowski, Soviet Legal Institutions: Doctrines 
and Soviet Functions (Ann Arbor, 1962), p. 241. 

2 “XXI S'ezd KPSS o razvitii i ukreplenii sotsialisticheskogo 
gosudarstva," Sovetskoe Gosudarstvo i Pravo 4 (1959) : pp. 3-4. 
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Verkhovnogo Soveta S.S.S.R. 4 (1957) : p. 129 (Item 871). 
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Article 2 of the law alters section (4) to Article 14 of 
the U.S.S.R. Constitution which specifies jurisdiction 
of the U.S.S.R. as opposed to that of the Union Re- 
publics. The altered section limits the jurisdiction of 
the U.S.S.R. by eliminating from the competence of 
the Supreme Soviet of the U.S.S.R. "Legislation on the 
judicial system and judicial procedure; criminal and 
civil codes," supplanting that authority with the power 
of "Determination of the fundamental principles of 
legislation concerning the judicial systems and judicial 
procedure; and the fundamental principles of criminal 
and civil legislation." 

The Principles of Legislation of the Judicial System 
of the U.S.S.R. of December 25, 1958, supplemented 
the 1957 Law. In accordance with precedents of 1922 
and 1923 aimed at improvement of the R.S.F.S.R. Code 
of Civil Procedure, a Draft of the Principles of Civil 
Trial Procedure was published in Sovetskoe Gosudar- 
stvo i Pravo in July, 1960, and in other legal journals at 
about the same time. This document was to be dis- 
cussed and the interested public was to make improve- 
ments and additions before the final draft of the Prin- 
ciples was presented to the Supreme Soviet for approval 
and enactment into law. In fact, quite extensive discus- 
sion did ensue. The result of this discussion was the 
final formulation of the Principles of Civil Procedure of 
the U.S.S.R. and the Union Republics, adopted by the 
Supreme Soviet of the U.S.S.R. on December 8, 1961, 
published in /2vestiia on December 10, 1961, and sched- 
uled to be introduced into legal force on May 1, 1962. 

The Principles are the single set of All-Union guide- 
lines on which individual Union Republican Codes are 
based, because eventual drafting of individual codes 
belongs to the Union Republics. Following the 
adoption of Union Republican Codes, however, the 
Principles remain the official source of interpretation of 
those Codes. The Principles are organized into six 
sections: (1) general provisions, (2) rights and duties 
of persons participating in cases, (3) proceedings in 
courts of first instance, (4) proceedings in appeal cases 
and cases heard under the system of supervision, (5) 
execution of decisions, and (6) sections dealing with 
foreign courts and citizens and international agreements. 
P. I. Bardin, a respected Soviet judicial analyst, has 
pointed out those articles of the Principles representing 
"most fundamental propositions." The Soviet view 
of these principles can be shown partially by the titles 
placed on these "most fundamental principles’: Article 
5, Right to Apply for the Protection of the Court; 
Article 7, Administration of Justice Only by the Court 
and on the Principles of Equality of Citizens before the 
Law and the Court; Article 8, Participation of People's 
Assessors and Collegiality in the Trial of Cases; Article 
9, Independence of Judges and Their Subordination 


* Article 146 of the U.S.S.R. Constitution allows the Supreme 
Soviet to amend the 1936 Constitution through the passage of 
legislation by no less than two-thirds of each of its chambers. 
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Only to the Law ; Article 10, Language in Which Court 
Procedure is Exercised (ie. in the language of the 
Union Republic and the use of an interpreter, if neces- 
sary); Article 11, Publicity of Trials; Article 12, 
Settlement of Cases on the Basis of Existing Legisla- 
tion; Article 13, Review of Judicial Activity by Super- 
vision of the Supreme Court of the U.S.S.R., Supreme 
Courts of Union and Autonomous Republics for Court 
Activity; Article 14, Procuratoral Supervision in Civil 
Proceedings; Article 16, Elucidation by the Court of 
Actual Circumstances of a Case and the Rights and 
Duties of the Parties; Article 22, Challenging of a 
Judge, Procuror and Other Participants of the Pro- 
ceedings; Article 23, Court Costs (Plaintiffs in spe- 
cific instances relieved of payment of court costs); 
Article 35 (found in section III of the Principles), 
Trial to be Direct, Oral, and Uninterrupted. All 
mentioned except Article 35 are found in the section 
entitled "General Provisions." 

Of all the articles mentioned only one, Article 14, 
would, at first perusal, seem to digress from Western 
procedural guarantees. Excluding Article 14, the rest 
of the articles seem to advance reasonable and just 
guarantees for implementing rights and duties of parti- 
cipants in a trial. The centralized authority of the 
procuracy can be used to defend these guarantees or 
to limit their effectiveness. 

A clear picture of the "Principles of Civil Procedure 
in the U.S.S.R. and the Union Republics" can best be 
obtained by an examination of its individual articles. 
Rather than examining the Principles in numerical 
succession, they can be explained more clearly through 
the following categories: (1) general, (2) the court, 
(3) participants, (4) jurisdiction, (5) procedures, 
(6) execution of decisions, and (7) foreign and inter- 
national provisions. 

In the general category, the first four articles of the 
Principles are concerned with the Principles aims and 
jurisdiction in civil cases. The second paragraph of 
the first article states that the procedural regulations 
apply to "cases involving disputes arising from civil, 
family, labor and collective farm relations and cases 
involving special procedure." The general regulations 
also apply to administrative-legal relations. It should 
be noted that special procedures have been established 
for cases involving arbitrazh (arbitration involving 
government enterprises), labor disputes, minors, and 
marriage and the family. Special procedures must be 
founded on the Principles. Article 1 does not state that 
all these cases are to be heard in people's courts; how- 
ever, this question is clarified in Article 4, giving juris- 
diction to the courts, except where such jurisdiction has 
been “assigned by the law to the jurisdiction of 
administrative or other agencies" The courts are 
given partial jurisdiction over cases involving special 
procedure in the following cases: establishment of 
facts having judicial importance, declaration of citizens 
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as dead or missing, and cases involving persons lacking 
mental capacity to act. Although in the past much au- 
thority has been removed from the people’s courts, the 
rules of procedure generally did not reduce further the 
jurisdiction of the courts. 

The aims of civil procedure reflect the procedure’s 
orientation toward "correct" and "rapid" disposal of 
civil cases. This general policy is carried out first 
for the benefit of the state and second for the benefit 
of Soviet citizens. As Article 2 states: “Civil procedure 
should help to strengthen socialist legality, to prevent 
violations of the law and to educate citizens in a spirit 
of undeviating observance of Soviet laws and respect 
for the rules of socialist society." It should be noted 
that "socialist legality" is given top priority in this list 
of general goals. “Socialist legality’ involves both the 
establishment of legal order on the basis of laws in 
force and reformation of the laws themselves. Legal- 
ity is stressed over the corrective and educational role 
of law during the current period of legal reform. 
Among the goals not mentioned, but stressed in pre- 
vious civil procedural legislation, are "simplification" 
and “socialist legal consicence.” The importance of 
legality suggests formalization of rules and their in- 
creasing complexity, which is required to meet varied 
specific procedural needs. 

Procedural guarantees of a broad nature also can be 
included in the general category. According to Article 
5, an “interested person has the right to turn to a court 
for judicial defense and renunciation of the right to 
apply to a court is invalid." That is, the parties to an 
agreement cannot contractually renounce the court's 
right to adjudicate the case. Bardin emphasizes the 
application of Article 5 in the following statement: 
“The Principles of Civil Procedure guarantees the 
right of every interested person to apply to a court to 
protect a violated or disputed right or an interest pro- 
tected by law." * Article 7, in its statement that “jus- 
tice in civil cases is administered only by the court” 
(emphasis added) does not mention the special com- 
missions set up to deal with matters involving labor 
disputes, administrative relations, and minors. The last 
portion of Article 7 provides for equality of all citizens 
before the law and the courts. In theory this is a sound 
assertion but the possibilities of abuse of the principle 
of equality by the Communist party exists since the 
party dominates the administrative apparatus of the 
state. By the help of the press cases of infringements 
are exposed and denounced. For example, the press 
has traced “lack of respect for decisions of courts made 
in civil cases to the personal influence of Party mem- 
bers.” * 


5 Grzybowski, Soviet Legal Institutions, p. 178. 

6 P. I. Bardin, “The Principles of Civil Procedure of the 
U.S.S.R. and Union Republics," Soviet Law and Government 
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The long-established rule that civil cases, and indeed 
all cases considered through original jurisdiction by 
people's courts, are heard by a panel of one judge 
and two people's assessors, all having equal rights with 
respect to the trial, is stated in Article 8. No changes 
from the old Codes have been adopted. 

Article 9 states: “Judges and people’s assessors de- 
cide civil cases on the basis of the law, in accordance 
with socialist legal conscience and in conditions pre- 
cluding outside influence on judges." Significantly, 
“socialist legal conscience” is demoted in importance 
since the proliferation of statutes defines the law more 
exactly for more concrete instances. Article 9 and the 
proliferation of statutes illustrate the predominance of 
“socialist legality," about which so much has been writ- 
ten in recent Soviet legal literature, over "socialist con- 
science," signifying also the trend toward complexity 
in civil procedural law. The heavy emphasis on a pro- 
fusion of specific procedural and substantive legal acts 
has replaced the “withering away of the state" and, 
therefore, of law, so prominent in early communist 
literature. 

According to Article 10, another procedural provision 
is that a participant in a civil case is guaranteed the 
right to use his native language or an interpreter in 
the proceedings so that he may exercise the general 
rights of all participants in civil cases. Public trial, 
except if otherwise determined by the court, and the 
public proclamation of decisions in all cases is guaran- 
teed by Article 2. 

Although cases are normally settled on the basis of 
existing law, Article 1 provides for judicial determina- 
tion of the legality of acts not anticipated by the law. 


In the event of absence of a law regulating the disputed 
relations, the court applies the law regulating similar rela- 
tions, and given the absence of such a law, the court 
proceeds from the general principles and sense of Soviet 
legislation. 


This is similar to the principle of analogy, formally 
abandoned in criminal procedure in 1958. The broad 
justification for use of the principle of analogy is that 
“no laws can provide for all of the situations in life." ? 
Bardin explains more specifically why analogy can be 
applied in civil, and not criminal law: 


Whereas the abandonment of the principles of analogy in 
criminal law is justified and necessary for the purpose of 
sustaining legality, refusal to employ analogy in civil law 
or statute may sometimes lead to the opposite result, in as 
much as the inadequacy of existing law and the failure to 
apply analogy in law or statute under these conditions may 
have the result that the interests of the citizenry would be 
unprotected in such cases.? 


According to the same source, this provision applies 
only to substantive law, since it cannot be applied to 


8 S. Bardin, “Pravo, sovremennost i chelovek,” Izvestüua 
(January 20, 1962), p. 3. 
? P. I. Bardin, “The Principles of Civil Procedure. . . ,” 


p. 61. 
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procedural law. Article 12 also denies the use of 
ex post facto legislation as legitimate. 

The heading of Article 16, “Elucidation by the Court 
of the Actual Circumstances of a Case and the Rights 
and Duties of the Participants,” explains the general 
duty of the court to familiarize itself with all circum- 
stances of the case and requires the court to explain 
procedural gurantees to the parties. With regard to 
the first part of the article, Bardin comments: "the 
Principles consolidate a very important principle of the 
civil procedure—the activity and initiative of the court 
in gathering and investigating evidence for clarification 
of the true circumstances of a case and the rights and 
responsibilities of the parties." 1° In the Soviet system 
the parties are, therefore, not solely responsible for the 
presentation of their own cases and evidence to support 
them. Court-ordered collection of evidence represents 
a modern tendency in European civil procedure, but in 
the Soviet Union the courts’ discretion is carried beyond 
the mandate of such codes as the Polish Code of 1932 
and the Yugoslav Code of 1930. With the active 
role of the court in this regard, the parties are less able 
to abuse the court in order to gain their own ends. 

The provision of Article 22 gives participants the 
rights to challenge officials of the court “if they are per- 
sonally, directly or indirectly, interested in the outcome 
of the case or if there are other circumstances” that 
cast doubt on their impartiality. The final general pro- 
cedural gurantee stipulated by the Principles is found 
in paragraph 1 of Article 44. It provides the right of 
appeal within the time period established by the Union 
Republic Codes, against all decisions except those 
emanating from the U.S.S.R. Supreme Court or Union 
Republic Supreme Courts. The usual time limit, as 
first established by the 1923 R.S.F.S.R. Code of Civil 
Procedure, is ten days. 

Supervision over activities of the court and court pro- 
cedure is the last area of general consideration with 
respect to people’s courts and civil procedure. Article 
13 establishes a dual supervision over the people's 
courts by the U.S.S.R., Union Republic Supreme 
Courts, and the procuracy. Only in regard to the 
U.S.S.R. Supreme Court do the Principles state that 
supervision will be carried out “within limits estab- 
lished by law,” and the U.S.S.R. Supreme Court has 
supervisory power over the Union Republic Supreme 
Courts. The other agency with a supervisory function 
is the procuracy. Two paragraphs of Article 14 show 
the pervasive extent of the procuracy’s supervision : 


A procuror is obligated at all stages of civil procedure 
promptly to take measures provided by law to eliminate any 
violations of the law regardless of who is responsible for 
those violations. 

A procuror exercises his powers in civil procedure re- 
gardless of any agencies or officials, subordinate only to 


10 Tbid., p. 60. 
11 Gsovski, Soviet Civil Law 1: p. 859. 
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the law and guided by the instructions of the U.S.S.R. 
Procuror General. 


The general provisions of the Principles are imple- 
mented in the courts, whose powers, as well as require- 
ments they must meet, constitute the second category 
in which the Principles are established. Article 15 
requires that court decisions, rulings, and orders that 
have entered into force are binding on all individuals 
and public organizations in the U.S.S.R. Article 19 
links the provisions of Article 9 (see above) specifically 
with the evaluation of evidence. 

The provision that the court, without terminating the 
case and with the plaintiff s consent, may substitute the 
party who should be involved in a suit for the party 
wrongly designated as the defendant, i.e., Article 26, is 
foreign to Western law. The provision is justified by 
the Soviet contention, in accordance with civil law 
principle, that the injured party should receive just 
compensation from the party responsible for the injury. 

Alternatives that both appellate courts and courts 
examining cases under the system of supervision may 
apply in their rulings are the same. The alternatives 
are: (1) to uphold the decision of the lower court, 
(2) to rescind all or part of the decision and remand 
the case for retrial in a court of original jurisdiction, 
(3) to rescind all or part of the decision and terminate 
the case, and (4) to change the decision or hand down 
a new decision without turning over the case for a 
new hearing if no gathering of or additional check on 
evidence is required and the circumstances of the case 
were established by the court of original jurisdiction 
fully and correctly, but a mistake was made in applying 
the norm of material law (Articles 46 and 50). The 
supervisory functions of the Supreme Courts and proc- 
uracy are especially important with regard to the last 
alternative in that a check can be placed on the original 
judge’s “socialist-legal conscience." 

A court or judge may take measures to secure a claim 
under very broad circumstances. Paragraph 2 of 
Article 32 states: “Such measures are permitted re- 
gardless of the status of a case if failure to take meas- 
ures to secure the collection of claim could make execu- 
tion of a decision impossible or more difficult.” The 
procedure for the return of the claim if the decision 
in a case goes to the defendant is not stated in the Prin- 
ciples, but Article 32 is most likely to apply to adminis- 
trative cases, in which case no circumstances for return 
can be foreseen. 

A court is required to accept and consider all factual 
knowledge considered evidence under the definition 
of evidence given in Article 17 of the Principles, that is, 
“any factual information on the basis of which the court, 
in a manner defined by law, established the presence or 
absence of circumstances ‘providing grounds for the 
claims and objections of parties, as well as other cir- 
cumstances having significance for the correct settle- 
ment of a case.” This definition is very encompassing 
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and is especially important in preventing violations of 
the law and implementing the court’s power to mandate 
courts in other cities or districts to collect evidence on 
its own initiative. According to Article 20, a court can 
mandate courts in other cities or districts to collect evi- 
dence to be forwarded to the court hearing the case. 

The court is required to exempt plaintiffs from pay- 
ment of court costs in specific types of cases. Article 23 
also provides that "a court or judge has the right to 
exempt a citizen on the basis of his property status, 
from payment of court costs into the state's income." 
In other words, except for cases in which exception is 
required, the judge or court may exercise its own 
initiative in exemption from court costs. 

A court's decision may be rescinded by an appellate 
court in the event of new evidence (Article 53) or in- 
adequate proof of significant substantive facts (Article 
47). Procedural guarantees are not inviolable accord- 
ing to the latter article: ^A judgment which is sub- 
stantially correct cannot be quashed on purely formal 
grounds." 

Grounds for rescinding under the system of super- 
vision are more broadly stated, but are essentially 
the same as in the case of appeal (Article 51). There 
is one difference, however. In rescinding decisions ex- 
amined under supervision a case may be terminated, 
whereas through appeal it must be remanded for 
retrial by a court of original jurisdiction. 

Article 52 establishes an important rule, best stated 
in its first paragraph: “The instructions of a court 
hearing a case by way of appeal or under the system 
of supervision and set forth in a ruling or order are 
binding on the court rehearing the given case.” Such 
instructions cannot include the decision to be handed 
down in the retrial of a case. It does remain true, 
however, that alternatives for decision in retrial can be 
severely limited through application of this provision. 
The application of the “norms of substantive law" can, 
in effect, be legislated through the civil code. 

The third principal category of the Principles deals 
with participants in the trial. Article 24 explains who 
the parties to a suit may be and their rights and duties: 


Any citizen}? or state institution, enterprise, collective 
farm or other cooperative or public organization enjoying 
the rights of a juristic person may be a party—a plaintiff 
or a defendant in a civil trial. 

Parties enjoy equal procedural rights. Parties may fa- 
miliarize themselves with the materials of the case, present 
their conclusions and views, object to the petitions, con- 
clusions, and views of the other party, appeal decisions and 
rulings of the court, demand compulsory execution of a 
court decision, be present during the actions of a court 
bailiff in the execution of a decision, and carry out other 
procedural actions provided by law. 

The parties must conscientiously use the procedural 
rights belonging to them. 

A plaintiff has the right to change the grounds or sub- 


ject of a suit, to increase or reduce the amount of the suit 


12 Reference to foreign citizens as participants is specified in 
Article 59. 
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claims, or drop a suit. A defendant has the right to recog- 
nize a suit. The parties may terminate a case by amicable 
agreement. 


Utilization of provisions of the last paragraph, how- 
ever, must be approved by the court. There may be 
several plaintiffs or several defendants, all acting inde- 
pendently of each other, in a case (Article 25). A duty 
which 1s singled out is to submit evidence in proof of the 
circumstances claimed by the party (Article 18). 

Those who may participate in a trial, other than the 
parties themselves, are third persons with or without 
independent claims, legal representatives of the parties, 
a procuror, and state agencies, public organizations, and 
individual citizens "defending the rights of other per- 
sons in a trial," and the public, according to Article 30. 
Article 27 states that third parties who have independ- 
ent claims on the subject of the dispute may enter a 
case before the decision is given and that the third 
parties have the right and duties of the plaintiff. Third 
parties who do not make independent claims have all 


procedural rights and duties except the rights to change © 


the amount of the claim and to drop a suit or con- 
clude an agreement. Third parties may be drawn into 
a case by the court, the procuror, or by petition of the 
parties. 

Legal representatives are allowed for all parties, but 
required for parties "lacking the capacity to act" or for 
juristic persons (Article 28). In accordance with 
the provision of Article 14, the procuror has the right 
to participate in a civil trial. Article 29 vests him with 
all rights of parties except those to demand compulsory 
execution of court decisions and to be present while a 
court bailiff executes court decisions. But he may carry 
out “other procedural actions provided by law.” This 
elastic clause could be used to make procedural actions 
of procurors more inculsive than those of the parties 
to a case. State agencies, including the procuracy, 
public organizations, and individual citizens may enter 
or institute a suit “in defense of the rights and legally 
protected interests of other persons” (Article 30). The 
role of the procuracy stressed in Articles 14 and 29, 
Communist party pressure for the creation of an organi- 
zation of jurists, and the provision that a decision may 
not be challenged on purely formal considerations stated 
in Article 47, lead to a centralization of authority within 
the legal order, counter-balancing the trend toward 
democratization seen in the participation of public rep- 
resentatives in civil procedure. Iu. M. Aristakov has 
written that “one of the most important tasks of the 
Union (of Soviet jurists) should be to contribute to 
raising the ideological and political level and the pro- 
fessional qualifications of jurists and improving the 
quality and standards of their work.’ +3 The im- 
portance placed on the political and ideological demands 


13 Iu, M. Aristakov, et al., “O neobkhodimosti sozdaniia soiuza 
sovetskikh iuristov," Sovetskoe Gosudarstvo 1 Pravo 10 (1958) : 
p. 32. 
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is very significant. In cooperation with the almost dic- 
tatorial powers of the procuracy as well as its strictly 
vertical organization, the Principles are promoting a 
degree of centralized control of the courts. The fact 
that decisions which are substantially correct may not 
be challenged on purely formal grounds may be inter- 
preted in two ways. On the one hand it may suggest 
emphasis on the subordination of the individual to 
the purposes of the state as expressed in Soviet law. 
On the other hand, it may prevent obstruction of jus- 
tice by eliminating endless procedural delays which 
contribute nothing of substance to the case. 

Representatives of public organizations and collec- 
tives of workers may enter a case with the permission 
of the court in order to communicate the opinions of 
the organizations and collectives of workers with respect 
to the case being heard. Their rights and duties are 
determined. by Union Republic legislation (Article 
36). The effect of allowing so many other participants 
in the trial of a case may be interpreted as an expres- 
sion of apparent Soviet “participatory democracy." It 
may also have been prompted by modifications such as 
opportunities to broaden the ideological indoctrination 
of the trial and to receive a popular basis for the de- 
cision of the court. Whether this occurs depends on 
the particular circumstances of the given case. Since 
all institutions and officials have a bureaucratic tendency 
to consolidate their positions and power, an additional 
effect of public participation may be an antidote to 
this tendency in the Soviet judiciary and among Soviet 
judges.** 

A fourth category of the Principles explained in detail 
is that of the jurisdiction of courts of original jurisdic- 
tion and appellate courts. Article 4, giving the broad 
outlines of jurisdiction in civil cases, has been noted. 
Article 31 is especially important in connection with 
it, since it states the conditions under which a judge, 
who personally resolves the question of acceptance of 
a claim in a civil case, “may not accept a claim in 
original jurisdiction.” All instances listed are of a 
technical nature, thus eliminating cases in which the 
court 1s not competent or cases in which other suits of 
the exact or very similar nature have been dealt with 
previously. The judge is required to submit a report, 
stating the reasons for the denial of a claim. About 
this article, Bardin states: “Article 31 presents an 
exhaustive list of the grounds on which a court may 


14 Wallace S. Sayre in commenting on this tendency in terms 
of management points out that “Management techniques and 
processes have their costs as well as their benefits. Each new 
version has a high obsolescence rate, its initial contributions 
to rationality declining as it becomes the vested interest of its 
own specialist guardians and/or other groups with preferred 
access.” Wallace S. Sayre, “Premises of Public Administra- 
tion: Past and Emerging,” in: Maurice E. O’Donnell, Read- 
ings in Public Administration (Boston, 1966), pp. 4-5. See 
John A. Armstrong, The Sovtet Bureaucratic Elite (New 
York, 1959), pp. 75-76 as he relates this to the lower heads 
of the Ukrainian party appartus. 
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refuse to accept application, . . . It goes without saying 
that this article cannot be enlarged and must be repro- 
duced with accuracy in the codes of civil procedure of 
the Union Republics.” * | 

Continuation of a case to a higher court may be 
accomplished through two separate means, depending 
on whether the decision of the court of original juris- 
diction has entered into legal force. If the decision 
has not entered into legal force, the step taken is 
known as appeal; if it has, the procedure is known 
as judicial supervision. According to the system of 
appeal, any ruling of a court of original jurisdiction, 
“except rulings of the U.S.S.R. Supreme Court and 
the Union Republic Supreme Court,” may be appealed 
or protested by a procuror to an appellate court. Under 
the system of judicial supervision, rulings, decisions, 
and orders that have entered into legal force may be 
re-examined if the requirements of Article 53 have 
been met. An instance of jurisdiction of a court which 
fits neither into original jurisdiction nor into appeal 
or supervision is the provision for supplementary rulings 
of a court. 

The procedure to be followed in a civil suit is out- 
lined in the Principles, beginning with the institution 
of a civil case in court. Article 6 states the ways in 
which a civil case can be instituted: (1) upon applica- 
tion of the complainant, (2) upon application of a state 
or collective body empowered by law to institute cases 
"for defense of the rights and interests of other per- 
sons." In other words, a person's interests may be 
protected whether or not he wishes to avail himself of 
the right to protection. This provision may work to 
the benefit of parties involved in civil suits or for the 
interests of the state. If the parties are able to choose 
courses of action which would benefit them most, the 
provision works to the advantage of the parties. On the 
other hand, if the interests of the parties are sub- 
ordinated to those of the state, the benefit accrues to 
the state. A third possibility exists that the interests 
of the parties and the state coincide. In this case, of 
course, neither the state nor the parties is given special 
attention and the benefit accrues to all participants. 
The guarantee of protection is concomitant with the 
concept that all breaches of the law should be pre- 
vented. Article 33 states the next step, after the accept- 
ance of the complaint by a judge, i.e., preparation for 
the trial by the judge, "the aim of which is (to ensure) 
a rapid and correct settlement of the case." 

The court trial is briefly described in Article 34. 
Notification of participants in the case is mandatory: 


The court hears the explanations of the parties and other 
persons participating in the case, investigates other evi- 
dence, and carries out other procedural action. 

After the pleading and the conclusions of the prosecutor, 
the court retires to the deliberations in order to decide the 
case. 


15 P. I. Bardin, “The Principles of Civil Procedure... ," p. 61. 
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A case is tried uninterruptedly, orally, and with an 
unchanging panel of judges (ie, one judge and two 
people's assessors in original jurisdiction) (Article 35). 

As stated above, the decision is made during the 
judges’ deliberation. Their decision must be “lawful 
and well-founded.” The decision is adopted by a ma- 
jority of the judges, with a written dissenting opinion 
permitted. The decision must include circumstances 
of the case established by the court, evidence on which 
the conclusion is based, laws by which the court was 
guided, the court’s conclusion regarding the suit, and 
the time and procedure for appeal (Article 37). The 
court decision enters into legal force upon the expira- 
tion of the period for appeal (Article 39). 

Four specific circumstances for the suspension of 
proceedings before the decision of the court is an- 
nounced are listed in Article 40: (1) death of a party, 
if the legal relationship in dispute passes to legal suc- 
cessors, (2) loss by a party of his capacity to act, (3) 
presence of the plaintiff or defendant in the U.S.S.R. 
Armed Forces, and (4) the need for settlement of 
another case before the case at hand may be heard. 
Proceedings may be terminated on the establishment of 
grounds listed in Article 31 for the refusal to accept 
a complaint by a judge and in Article 24 for dropping 
of a suit or settlement out of court. Only one other 
circumstance is permitted i.e., the death of a party, 
if the disputed legal relations do not permit legal 
succession (Article 41). Article 42 provides for rejec- 
tion of a suit by the court without a hearing, repeating 
several provisions of Article 31 and also stating, “Other 
grounds on which a court rejects a suit without a hear- 
ing, may be established by Union Republic Legislation." 
This article seems to contradict the interpretation 
placed on Article 31 by Bardin. 

Proceedings controlling appeal and supervision are 
stated in Articles 45, 48, and 49. According to Article 
45, the purpose of appeal is to check “the legality and 
grounds of a decision of a court of first instance in both 
appealed and nonappealed parts." The appellate court 
checks the entire case and the procuror gives his con- 
clusions on the legality and grounds for a decision. All 
rulings, except those of the U.S.S.R. Supreme Court 
or Union Republic Supreme Courts, may be appealed 
or protested by procurors, chairmen of courts, and 
their assistants who have been granted the right by law. 
The procedure followed in supervision is similar to 
that followed in appeals cases. Participants to the case 
are sent copies of the protest and are notified of the 
time and place of examination of the case (Article 49). 

When a final decision has been reached by a court, it 
must be implemented under the conditions established 
by the Principles. "Court decisions are put into effect 
upon their entering into legal force, except in cases of 
immediate execution established by Union Republic 
legislation," states Article 54. If execution is not 
voluntary in the time limit established in the decision, 
it will be made mandatory by the court. It is provided 
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that periods for execution may be established by 
U.S.S.R. and Union Republic legislation (Article 54). 
For citizens and state and cooperative organizations 
"the demands of a court bailiff in the execution of 
judgments are binding" (Article 55). Supervision over 
execution of decisions is exercised by judges (Article 
56). Article 57 is devoted to the application of dam- 
ages against property. The general rule is: "Damages 
assessed against citizens are applied against the personal 
property of the debtor and against his share in common 
property or in joint property of husband and wife, and 
also against the property of a collective farm household 
or a single peasant economy." If the entire damages 
cannot be met according to these terms, provisions for 
exceptions are included in the Article. Article 58 states 
that the above procedures for execution of court deci- 
sions also apply to the special procedures. 

The final category of the Principles deals with inter- 
national law. Foreign citizens, enterprises, and organi- 
zations have procedural rights equal to those of domestic 
citizens, enterprises, and organizations (Article 59). 
Likewise, persons without citizenship living in the 
U.S.S.R. enjoy equal rights (Article 60). Article 61 
is especially interesting since it deals with the need 
for the U.S.S.R. and another state to have an agree- 
ment permitting the hearing of cases in their respective 
countries. If no such agreement exists, the U.S.S.R. 
Council of Ministers “or other authorized agency may 
prescribe the application of corresponding measures 
with respect to this state or the property or representa- 
tive of this state." This is a reflection of the interna- 
tional law precept that a nation is bound only to the 
agreements to which it specifically adheres. 

Exceptions to the carrying out of requests for assist- 
ance from foreign courts and requests of U.S.S.R. 
courts for assistance from foreign courts are listed in 
Article 62. They are in the cases in which the 
sovereignty or security of the U.S.S.R. would be 
threatened or the courts are not competent to fulfill 
the request. In all other cases “the requests of foreign 
courts concerning individual procedural actions are 
carried out on the basis of Soviet legislation." Finally, 
the execution of decisions in the U.S.S.R. and inter- 
national agreements going beyond the regulations in 
this section are governed by international treaties and 
agreements. 

The application of legality is given special emphasis 
in the Principles. As a result of the stress on legality, 
implemented in a complex social, economic, and political 
environment, the idea of simplified legal procedures was 
abandoned in practice. The procedures utilized in the 
era of Stalin and the subsequent collective leadership 
were streamlined, and to the extent that the innova- 
tions were achieved, abuses of the earlier periods were 
reduced. Parties to civil suits were given a greater 
opportunity to have their procedural rights protected 
and secured. Complex procedural rules, however, were 
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required to accomplish these guarantees. As is com- 
monly the case in modern legal systems, the process of 
elaboration on the newly streamlined rules began imme- 
diately. 


VL THE RS.F.S.R. CODE OF CIVIL PRO- 
CEDURE: PROBLEMS, ACCOMPLISHMENTS, 
AND INTERPRETATIONS OF CIVIL PRO- 
CEDURE IN THE U.S.S.R. AND UNION 
REPUBLICS 


The Principles compensated for many omissions in 
the applicable parts of the 1923 Code but also created 
further vacuums by stating general provisions to cover 
omissions of detail. Both these results were achieved 
by providing precise definitions, specification of the 
range of subjects within the jurisdiction of the courts, 
and a complete list of the basic principles of civil 
procedure. Thus the first stage of reform of Soviet 
legal institutions and procedures ended with the 
adoption of the 1962 Principles. 

The second stage of reform began in May, 1962, and 
was characterized by the drafting of individual Union 
Republican Codes of Civil Procedure. During the years 
1963-1965, all fifteen Union Republics adopted new 
civil procedural Codes based on the 1962 Principles. 
Separate Codes were adopted for the R.S.F.S.R., 
Ukrainian S.S.R., Byelorussian S.S.R., Georgian S.S.R., 
Armenian S.S.R.,  Azerbaizhanian S.S.R., Uzbek 
S.S.R., Tadzhik S.S.R., and Turkmen S.S.R. The 
R.S.F.S.R. Code took effect temporarily (until indi- 
vidual Union Republican Codes could be adopted) in 
the Kazakh S.S.R., Kirgiz S.S.R., Latvian S.S.R., 
Lithuanian S.S.R., and Estonian S.S.R. The Ukrainian 
Code was made temporarily applicable in the Moldavian 


SSR” 


1 N. A. Chechina and D. M. Chechot, eds., Grazhdansku 


Protsess (Moscow, 1968), p. 11. The decrees of the Presi- 
dium of the Supreme Soviet of the U.S.S.R. establishing the 
codes for each of the union republics read exactly alike with the 
exceptions of the name of the republic and the date of 
promulgation of the code. The wording of the decree (using 
the Ukrainian code, the first adopted, as an example) is: 

“In connection with the promulgation of the Civil and Civil 
Procedural Codes of the Ukrainian S.S.R., and in conformity 
with the U.S.S.R. Law of 11 February 1957 ‘Concerning 
placing Legislation on Judicial Decisions of Union Republics 
and the Adoption of Civil, Criminal and Procedural Codes 
under the Jurisdiction of Union Republics’ and the Laws of 
the U.S.S.R. of December 8, 1961 ‘Concerning the approval 
of the Principles of Civil Legislation of the U.S.S.R. and Union 
Republics’ and ‘Concerning the approval of the Principles of 
Civil Procedure of the U.S.S.R. and Union Republics’ the 
Presidium of the Supreme Soviet of the U.S.S.R. decrees: 
The legislation of the U.S.S.R. set forth in the list in the 
Appendix hereto is declared abrogated on the territory of 
the Ukrainian S.S.R. from 1 January 1964, that is from the 
moment when the Civil and Civil Procedural Codes of the 
Republic came into force.” 
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The organization of the separate Codes 1s the same: 
Chapter 1, general principles; Chapter 2, procedure in 
the court of first instance; Chapter 3, procedure in cas- 
sational instance; Chapter 4, review of decisions, 
rulings, and judgments; Chapter 5, procedure for exe- 
cution ; and Chapter 6, civil procedural rights of foreign 
citizens and stateless persons, suits against foreign 
governments, legal commissions and decisions of foreign 
courts, international treaties and agreements.? Further- 
more, Ia. A. Kunik states in his analysis of civil process 
that, while using the 1964 R.S.F.S.R. Code of Civil 
Procedure, he had in mind also the "corresponding 
articles of the civil procedural codes of other Union 
Republics.” * Thus it seemingly can be deduced that 
differences among the various civil procedural codes are 
probably of secondary importance. 

If writings in prominent Soviet legal journals can 
be taken as evidence, such a conclusion, however, does 
not seem to be warranted. Instances in which sig- 
nificant differences occur involve the regulation of 
separate opinions by judges and people's assessors in 
the people's courts, and representation of the public 
in the hearing of cases in cassational instances. In the 
first case V. Tadevosian notes that the only reference 
made to separate opinions in the Byelorussian, Kazakh, 
and R.S.F.S.R. codes requires that they be put in 
writing and attached to the file in the case, but not 
"made public in the court room" (Article 16, 
R.S.F.S.R.). In these three republics, the dissenting 


The other republican codes with their respective dates are as 
follows: 


Uzbek S.S.R. January 1, 1964 
Latvian S.S.R. June 1, 1964 
Kazakh S.S.R. July 1, 1964 
Turkmen S.S.R. July 1, 1964 
R.S.F.S.R. October 1, 1964 


January 1, 1965 
January 1, 1965 
January 1, 1965 


Byelorussian S.S.R. 
Lithuanian S.S.R. 
~Tadzhik S.S.R. 


Ukrainian S.S.R. 27 May 1964 
Uzbek S.S.R. 27 May 1964 
Latvian S.S.R. 17 June 1964 
Kazakh S.S.R. 1 June 1964 
Turkmen S.S.R. 1 July 1964 
R.S.F.S.R. 26 August 1964 


3 December 1964 
3 December 1964 
3 December 1964 
28 December 1964 
28 December 1964 
28 December 1964 
4 February 1965 
21 April 1965 
21 April 1965 


Byelorussian S.S.R. 
Lithuanian S.S.R. 
Tadzhik S.S.R. 

Kirgiz S.S.R. 
Armenian S.S.R. 
Estonian S.S.R. 
Azerbaizhanian S.S.R. 
Georgian S.S.R. 
Moldavian S.S.R. 


2 N. A. Chechina and D. M. Chechot, Grazhdanskti Protsess, 
p. 13. 

3 Ia. A. Kunik, Osnovy Trudovogo Prava i Grazhdanskogo 
Protsessa (2nd ed., Moscow, 1968), footnote 1, p. 191. 

* V. Tadevosian, “Osoboe mnenie sud'i v grazhdanskom 
protsesse,” Sotstalisticheskata Zakonnost’ 1 (1966): p. 36. 
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judge must sign the judgment of the court ( Article 196, 
R.S.F.S.R.). In all other union republican codes a 
"greater significance" is given to separate opinions of 
judges and the codes require that they be a part of the 
record of the case to be sent to higher judicial organs. 
The most precise example of the latter instance is the 
Ukrainian code, which makes specific reference to the 
use of separate opinions by oblast courts and the 
Supreme Court of the Ukrainian S.S.R. (Article 17, 
Ukrainian S.S.R.).* 

The second example of significant differences among 
the union republican codes involves participation of 
the public in cassational hearings. Three codes 
( Ukrainian, Kazakh, and Estonian) makes provision for 
such participation, whereas the remaining codes do not. 
Again the Ukrainian code specifically allows chairmen 
of public and collective organizations to participate in 
the court of second instance. The contrast between the 
Ukrainian and Uzbek codes is clearly drawn by S. N. 
Abramov." 

Since, however, differences among the codes do not 
appear very often and since the code most often dis- 
cussed in general Soviet treatises is the R.S.F.S.R. 
code, this analysis of current civil procedures in the 
U.S.S.R. will be based primarily on the R.S.F.S.R. 
code and legal literature concerning civil procedure 
since its adoption in 1964. 

The R.S.F.S.R. code has been amended eleven times 
since its promulgation. Article 388, dealing with the 


Kirgiz S.S.R. 
Armenian S.S.R. 
Estonian S.S.R. 
Azerbaizhanian S.S.R. 
Georgian S.S.R. July 1, 1965 

Moldavian S.S.R. July 1, 1965 

See Vedomosti Verkhovnogo Soveta S.S.S.R. for the individual 
decrees, here listed by date and number of the issue of 
Vedomosti, page number, decree number and date of promulga- 
tion of the decree: 


January 1, 1965 
January 1, 1965 
January 1, 1965 
March 1, 1965 


22 421—428 261 
22 428-429 262 
25 467—468 293 
27 502-503 317 


19 May 1964 
19 May 1964 
12 June 1964 
29 June 1964 


27 504—505 318 29 June 1964 

35 641-642 401 21 August 1964 

49 859-860 549 24 November 1964 

49 860-861 550 24 November 1964 

49 862-863 551 24 November 1964 

52 934-935 596 21 December 1964 

52 936-937 597 21 December 1964 

52 937-938 598 21 December 1964 
5 50-52 61 27 January 1965 

16 359-361 214 16 April 1965 


16 361-362 215 16 April 1965 


5S. N. Abramov, "Nekotorye voprosy sovetskoi Kassatsii v 
osnovakh grazhdanskogo sudoproizvodstva Soiuza S.S.R. i 
soiuznikh respublik," Pravovedenie 2 (1964) : p. 77. See also 
V. Paniugin, "Uchastie obshchestvennosti v  rassmotrenii 
grazhdanskikh del," Sotsialisticheskaia Zakonnost’ 8 (1965): 
p. 20. 
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"form of levying execution on wages and other kinds 
of income of a judgment debtor," was first amended 
by a December 18, 1965, resolution of the Supreme 
Soviet of the R.S.F.S.R., adding a third paragraph 
providing for immediate execution of court judgments 
demanding collection of debtors' fines for "enterprises, 
institutions, or organizations where the debtor works 
or receives remuneration, pension, or stipend." * Later 
on February 12, 1968, a fourth paragraph was added 
reading, 


the administration of institutions, enterprises, organizations 
promoting the retention of alimony for children on demand 
of a court decision must notify the bailiff within three days 
at the place of execution and the person receiving alimony 
that the person paying alimony has left his job, as well as 
specify the new place of his work or residence, if it is 
known.* 


A series of changes in the R.S.F.S.R. code was de- 
creed on August 5, 1966. The amount of state duty 
(fee) for cases of dissolution of marriage was set at 
ten rubles 


with the exception of suits concerning dissolution of mar- 
riage with persons who have been recognized in the 
established order as missing persons, legally incapable in 
consequence of mental illness or weak-mindedness, as well 
as persons sentenced to prolonged deprivation of freedom 
(for a period not less than three years), in which case 
state duties are collected in a measure established for civil 
suits of a non-property character (Article 82, paragraph 1, 
point 9). 


In addition, “Cassational appeals from the decision of 
the court in cases of dissolution of marriage are freed 
from payment of state duties" (Article 82, paragraph 
Se 

Two new paragraphs were added to Article 118, 
“Jurisdiction at the plaintiffs option," both involving 
suits concerning dissolution of marriage. The first 
made it possible to have suits brought at the place of 
residence of the plaintiff when a party to the suit is 
characterized by circumstances specified in the amend- 
ment to Article 82. The second established that suits 
may be brought at the plaintiff's place of residence 
"when minor children are found there or when be- 
cause of health it would be difficult for the plaintiff to 
leave the place of residence of the respondent." ° The 
judge's discretion in cases of dissolution of marriage 
is furthered by an addition to Article 141, point 5, 
stating that the judge "decides the question of the 
participation in the process . . . of parties [who meet 
the criteria set down in the amendment to Article 82] 
and of an organ of trusteeship and guardianship for the 


6 Vedomosti Verkhovnogo Soveta R.S.F.S.R. 
p. 1154 (article 1291). 

T Vedomosti Verkhovnogo Soveta R.S.F.S.R. 7 (1968): 
pp. 151-152 (article 252). 

8 Vedomosti  Verkhovnogo Soveta R.S.F.S.R. 
p. 651 (article 773). 

9 Ibid. 


51 (1965): 


32 (1966): 
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defense of property rights of the respondent as well as 
for the protection of the interests of his children." 1° 

The decree of August 5, 1966, continued by adding to 
Article 144 a new paragraph stating that cases involv- 
ing the parties specified in the amendment to Article 82 
"are heard without a subpoena to the respondent." ™ 
These same parties are exempted from payment “for 
the delivery of a final judgment of divorce” of a sum 
"ranging from 50 to 200 rubles’ (Article 197, new 
paragraph 6).? Finally this decree added as grounds 
for discontinuance of an action “a second failure to 
appear at a court session without valid reason by the 
plaintiff in a case involving dissolution of marriage, if 
the session concerning the hearing of the suit in his 
absence could not take place without him" (Article 221, 
new paragraph 6).?? 

The judicial college of the R.S.F.S.R. Supreme Court 
on April 13, 1967, strengthened the significance of 
paragraph 2 of Article 228, “The taking of minutes,” 
which reads, "the persons taking part in a case and 
the representatives are entitled to apply for the entry 
in the minutes of circumstances which they regard as 
essential to the case" by adding the following: ‘“Viola- 
tion of the stated regulation is a basis for abrogation 
by the resolution of the presidium." ** Strict observ- 
ance of procedural legislation, a part of socialist legal- 
ity, is thus stressed in the procedural code itself. 

According to the decree of the Supreme Soviet of 
the R.S.F.S.R. of February 12, 1968, previously men- 
tioned, a new paragraph was added to Article 381 
requiring those adjudged debtors in cases of alimony 
for child maintenance to report to the bailiff within three 
days a change in place of work or residence as well as 
additional income.!? This supplements the first para- 
graph requiring "state institutions, enterprises, collec- 
tive farms, and other cooperative and public institutions, 
as well as citizens" to comply with demands of the 
bailiff “to release information on the place of work and 
the amount of monthly wages." 

Finally, a clarification was added to Article 25, which 
defines the jurisdiction of the courts, on August 15, 
1972, including in such jurisdiction "disputes arising 
from relations of . . . collective farm law where any 
one of the parties to the dispute is . . . [an] organiza- 
tion serving several collective farms." +° 

Beyond changes in the actual working of the Code 
itself, the literature has also established guidelines and 
reflected criticisms relating to the R.S.F.S.R. Code of 


10 Ibid. 

11 Ibid. 

12 T bid. 

13 Ibid., p. 652. 

14 *Ukazatel 
(1968) : p. 33. 

15 Vedomosti Verkhovnogo Soveta R.S.F.S.R. 7 (1968): 
pp. 151-152 (article 252). 

16 Vedomosti Verkhovnogo Soveta R.S.F.S.R. 33 (1972): 
p. 538 (article 825). 
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Civil Procedure of 1964.17 Within three months of 
entry into legal force of the code a decree stressing 
certain principles of the code and supplementing others 
was promulgated.'? This decree, entitled “Concerning 
several questions arising in the practice of the applica- 
tion by the courts of the Civil Procedural Code of the 
R.S.F.S.R.,” was designed to aid the courts in “strict 
and precise observance of the demands of the Civil 
Procedural Code." It stressed that such observance 
was one of the most important conditions for defense 
of rights and interests, strengthening of socialist legal- 
ity and accomplishment of legal education for the 
citizenry. The courts were called upon not only to 
decide cases correctly and rapidly, but also to promote 
the prevention of violations of civil law. The decree 
then proceeded to spell out the conditions of applica- 
tion of thirty-seven articles of the Code in eighteen 
resolutions. The first resolution, for example, demands 
that the community, in the form of public organizations 
and collections of workers, comrade's courts, and hous- 
ing units and places of work, be given a broader oppor- 
tunity to participate in the hearing of cases and execu- 
tion of judgments (Articles 41, 141, 147, 155, and 225) 
so that causes which give birth to civil legal disputes 
may be eliminated. Article 129 of the R.S.F.S.R. 
Code by which a judge refuses to accept statements of 
claim is further clarified by the second resolution in 
the following way: 


Refusal of a judge to accept a claim on considerations 
of substantive law, particularly law which is based on the 
expiration of the statutes of limitations and prematureness 
of the demand, is an illegal refusal of the right, based on 
justice, of turning to the court. 


Two resolutions of the Plenum of the R.S.F.S.R. 
Supreme Court, those of October 11, 1965, and De- 
cember 12, 1965, gave their attention to the necessity 
of strictly observing norms of the new Code of Civil 
Procedure.? Other resolutions have been more specific 


17 For a general review and clarification see A. N. Mishutin, 
"Perspektivy sovershenstvovaniia sovetskogo zakonodatel'stva," 
Sovetskoe Gosudarstvo i Pravo 10 (1968): pp. 3-11. [This 
source deals very generally with Soviet legislation mentioning 
civil procedural legislation of the U.S.S.R. only once, but dis- 
cusses the succession of substantive codes to be applied through 
the use of civil procedure more thoroughly.] 

For more comprehensive reviews of the rules of civil pro- 
cedure, especially in the R.S.F.S.R., see N. Sergeev, “Nobkho- 
dimiie izmeneniia 1 utochneniia postanovlenii plenumov Verkhov- 
nogo Suda R.S.F.S.R.,” Sovetskata Iustitstia 5 (1969) : pp. 5-7; 
N. I. Avdeenko, M. A. Kabakova, A. S. Murav'eva, D. M. 
Chechot, N. A. Chechina, V. N. Kostenich, “O primenenii neko- 
torikh statei novogo Grazhdanskogo Protsessual’nogo Kodeksa 
R.S.F.S.R.,” Pravovedemie 1 (1965): pp. 77-88; and M. A. 
Gurvich, “Osnovnye cherty grazhdanskogo protsessual’nogo 
pravootnosheniia," Sovetskoe Gosudarstvo 1 Pravo 2 (1972): 
pp. 29-36. 

18 Juridicheskaia Komissiia Soveta Ministrov R.S.F.S.R., 
Grazhdanskti Kodeks R.S.F.S.R., Grazhdanskü Protsessual’nyi 
Kodeks R.S.F.S.R. (Moscow, 1965), pp. 400—405. 

19 Sovetskata Iustitsiia 13 (1968) : p. 7. 
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with regard to application of procedural norms. For 
instance, it was contended in May, 1960, by N. Sergeev, 
vice-chairman of the R.S.F.S.R. Supreme Court, that 
Articles 51 and 52 concerning judicial commissions are 
used in one-fifth to one-fourth of all civil cases in the 
courts, but their provisions are not always implemented 
in conformity with the law. In order to increase the 
degree of conformity of actual practice with norms 
established by the two articles, the Plenum of the 
Supreme Court of the R.S.F.S.R. has adopted recently 
a resolution “concerning the removal of errors in the 
application of Articles 51 and 52 of the Code of Civil 
Procedure of the R.S.F.S.R. concerning judicial deci- 
sions.? Another topic of current analysis is that of 
jurisdiction. The 1967 textbook by Gurvich gives 
much attention to the categories of jurisdiction estab- 
lished in Articles 114-120, that is, territorial jurisdic- 
tion (Article 117), alternative jurisdiction (Article 
119), and contractual jurisdiction (Article 120). In 
the course of this analysis Gurvich reduced the analy- 
tical references Articles 117 and 118 from “Bringing 
of an action where the defendant is to be found” and 
“Jurisdiction at the plaintiffs option" to territorial 
jurisdiction and alternative jurisdiction, respectively.?! 

A provision of the Code of Civil Procedure dealing 
with judgments has also come under some scrutiny. In 
an article published in June, 1968, A. A. Eroshenko 
placed Article 201, which involves judgments requiring 
the defendant to perform certain acts, in perspective: 


The aim of a negative suit may not be reduced only to re- 
moval of results which have arisen unfavorably. It consists 
of the creation of conditions for prevention of these illegal 
acts. A citizen in different circumstances may remove such 
a danger with proper force. In accordance with Article 
201 CPK for the bringing forth of a decision obligating 
the respondent to perform certain acts not connected with 
transfer of property or monetary means, the court in such 
a decision may rule that, if the respondent vows not to 
carry out the decision in the course of the specified term, 
then the plaintiff has the right to execute these acts on 
behalf of the respondent with a penalty from him for neces- 
sary expenditures.?? 


But the solution presented by Eroshenko is of limited 
value in instances involving acts of execution which 
may be performed only by the respondent. 

The literature on civil procedure, in addition to 
actual amendments and guidelines concerning the utili- 


20 N. Sergeev, "Ob ustranenii nedostatkov v primenenii st. st. 
51, 52 GPK R.S.F.S.R. o sudebnykh porucheniiakh," Sovetskaia 
Iustitsiia 9 (1968) : p. 5. 

21 M. A. Gurvich, ed., Sovetskii Grashdansku Protsess ( Mos- 
cow, 1967), pp. 113-115. 

22 A. A. Eroshenko, “Grazhdansko-pravovaia zashchita lichnoi 
sobstvennosti v S.S.S.R., "Sovetskoe Gosudarstvo 1 Pravo 6 
(1968) : pp. 106-110. 

23 In addition to the books and monographs noted in this 
article, the following journals are of special interest: Pravo- 
vedenie, Izvestia Vuisshikh Uchebmkh Zavedenii, published 
for Ministerstvo Vuisshego i Srednego Spetsial’nogo Obrazo- 
vaniia S.S.R. by Leningradskii Universitet; Sovetskaia Iustitsua, 
Zhurnal Ministerstva Iustitsii R.S.F.S.R. i Verkhovnogo Suda 
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zation of procedural rules and norms, has focused on 
at least nineteen detailed subjects of direct relevance to 
civil procedure ?* as well as a broad general category 
of principles ranging from democratic principles of 
Soviet jurisprudence and norms of morality to the 
essence of the form of civil suits. Because of the vol- 
ume of such literature, it is desirable to isolate only a 
few categories for discussion. Hence some general 
and theoretical aspects of civil procedure, and the sub- 
jects of participants in the process and evidence will be 
considered. 


GENERAL AND THEORETICAL ASPECTS 
OF CIVIL PROCEDURE 


In accordance with norms of procedural law the 
court has as its primary function the correct and rapid 
settlement of disputes. Beyond this function the court 
has a number of other duties to perform. A decree of 
the Presidium of the Supreme Soviet of the R.S.F.S.R. 
of February 12, 1968, enumerated the additional obli- 
gations, appropriately enough, during the celebration 
of fifty years of Soviet power. They are: 


l. To educate citizens in the spirit of loyalty to their 
country and to communism, in the spirit of precise and 
unceasing execution of Soviet laws; 

2. To establish regard for socialist property ; 

3. To maintain labor discipline and honest relations with 
state and public authorities ; 

4. To promote respect for law, the honor and dignity of 
citizens, and rules of the socialist community.” 


R.S.F.S.R., Izdatel'stva "Iuridicheskaia Literatura," Moscow; 
Sovetskoe Gosudarstvo 1 Pravo, Organ Instituta Gosudarstva 
i Prava Akademii Nauk S.S.S.R., Izdatel'stvo Nauka, Moscow; 
and Sotstalisticheskaia Zakonnost’, Organ Departmenta Prokura- 
tura S.S.S.R. 

24 The author has listed the subjects as follows (the number 
of articles from the journals noted in footnote 28 and special 
sections of books during the period 1964 to June, 1972 appear 
in parentheses) : 

1) Duties of the court (4) 

2) Initiation of suits (2) 

3) Preparation of cases for hearing (2) 

4) Judicial discretion (1) 

5) Assize procedures (1) 

6) Evidence (21) . 

7) Participants in the civil process (25) [including the 
Role of advocates (2) and the Role of the procuracy 
(7) ] 

8) Special procedures (21) 

9) Settlement of disputes (6) 

10) Execution of judicial decisions (10) 

11) Judicial decisions (6) 

12) Comrades’ courts (3) 

13) Cassation and supervision (11) 

14) Effectiveness of court decisions (1) 

15) Socialist legality (2) 

16) Procedural economy (2) 

17) Adversary proceedings (2) 

18) Objective truth (1) 

19) Directness and oral nature of trial (1) 

Interspersed within these articles are criticisms of the work 
of Soviet courts in many of these areas. 

?5 “Ukaz  presidiuma  verkhovnogo soveta R.S.F.S.R. o 
vnecenii i dopolnenii v Kodeks Zakonov o Brake, Sem'e i Opeke 
R.S.F.S.R. i Grazhdanskii Protsessual’nyi Kodeks R.S.F.S.R.,” 
Sovetskaia Iustitstia 7 (1968): p. 24. 
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The spirit of this decree is reflected in an article by 
N. A. Chechina and K. S. Iudel’son celebrating the 
tenth anniversary of the adoption of the Principles of 
Civil Procedure of the U.S.S.R. and Union Republics. 
The authors state that “the ideological activity of courts 
as organs of the state consists of forming in the public 
consciousness a system of political, legal, philosophical, 
and other views." Further such activity involves “the 
education of the Soviet people in the spirit of com- 
munist morality" and the “norms of communist so- 
ciety.” °° By implication the reason for the educational 
role is to prevent law violations, thereby improving 
society in the direction of communist morality.27 A 
major goal of the courts, according to the authors, is 
the “democratization of civil procedural law and social- 
ist justice.” Democratization is to be accomplished by 


cultivating norms guaranteeing : (1) full and comprehensive 
defense of the rights of persons participating in the process 
and the guarantee of those rights, (2) observation of pro- 
cedural norms regulating the administration of justice in 
civil cases, (3) participation of the public in the process, 
(4) the possibility of effectively responding to all in- 
stances of violation of legality or rules of socialist society 
by officials and citizens.?? 


The norms set forth by Chechina and Iudel'son expand 
into fuller detail what is meant by points 1 and 4 of 
the 1968 decree. Democratization extends them a step 
further by claiming as "democratic principles of Soviet 
Justice" : 


(1) Freedom of appeal of decisions and inadmissibility of 
"a turn for the worse." 

(2) The inadmissibility of the establishment of new facts 
in cassational (supervisory) instances and the question 
of change of a verdict [in a criminal case] in rela- 
tion to a civil suit [within the terms of Articles 46 
and 50 of the Principles of Civil Procedure of the 
U.S.S.R. and Union Republics]. 


One problem that arises between a turn for the worse 
and altering or suspending a decision in full or in part 
and directing the case to a new hearing in a court of 
first instance (Article 46, Point 2 and Article 50, Point 
2 of the Principles) is that the penalty resulting from 
the second decision could be worse than that resulting 
from the original decision and hence a turn for the 
worse. I. L. Petrukhin, in a 1973 article, refutes the 
contention that this would be a violation of principle.?? 

The norms of morality implied in points 1 and 4 of 
the decree and made explicit by N. A. Chechina and 
K. S. Iudel'son are given further stress by Chechina in 
an article published just one year earlier, in 1970. He 
suggests that little attention has been paid to procedural, 
especially civil procedural, norms on the subject of con- 


26 N. A. Chechina and K. S. Iudel'son, “K desiateletiu Osnov 
Grazhdanskogo Sudoproizvodstva Soiuza S.S.R. i Soiuznikh 
Respublik,” Pravovedenie 6 (1971): p. 21. 

27 Ibid., p. 23. 

28 Ibid., p. 21. 

29], L. Petriukin, 
printsipy sovetskogo pravosudiia,” 
Pravo 1 (1973) : pp. 64-68. 
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vergence of legal norms and norms of morality of social- 
ist society, citing three reasons for this and refuting 
the validity of each of these reasons in turn. The 
first and second reasons are the contentions that civil 
procedural law is a subject of special regulation and 
that norms of the judicial-technical order contain regu- 
lations, the violation of which are not condemned and 
not countenanced by norms of morality. He refutes 
the validity of both reasons with the comment that 
“in reality the norms of morality . . . embrace all rela- 
tions between people in society." ?? <A third reason 
is that the indifference of procedural norms to norms of 
morality is drawn directly from the content of norma- 
tive acts, that is, that procedural regulations are “ab- 
solutely obvious."  Chechina responds that "any pro- 
cedural norm fulfills a clear and necessary function in 
the general system of legal regulation." In addition to 
refuting various arguments opposing convergence, he 
proposes two “‘concrete-practical views" of correlation 
of civil procedural norms and norms of morality [the 
views appear to be more “theoretical” than "concrete- 
practical" in this writer's opinion]: (1) "Between 
norms of civil procedural law and norms of morality in 
socialist society there can be no antagonistic contra- 
dictions" and (2) "The absence in civil procedural law 


of norms neutral toward the demands of socialist moral- - 


ity does not exclude the possibility of lack of con- 
formity of several of these with the rule of morality." ?! 
Therefore, in the period of the building of communism, 
vigilance must be observed. Both these views seem 
to be consistent with Marxist-Leninist theory as it is 
currently expressed. Such views also reflect the ideo- 
logical activity of the courts in promoting "the educa- 
tion of the Soviet people in the spirit of communist 
morality." 


PARTICIPANTS IN THE PROCESS 


The specification of rules regarding the identifica- 
tion of participants and their rights and duties may 
also be understood within the overall framework of 
points 1 and 4 of the 1968 decree. A. A. Melnikov, 
although he makes no reference to the 1968 decree, 
does place the rights and duties into this perspective: 


Citizens appear in the role of parties in the majority of 
civil cases (greater than 95 per cent). Therefore, the 
problem of subjective procedural rights of parties covers 
the questions of the legal position of citizens in civil court 
procedure, the further strengthening of socialist legality, 
the defense of subjective rights of citizens, their educa- 
tion in the spirit of respect for Soviet laws and the rules 
of socialist community.?? 


Participants in the hearing of civil cases may be plain- 
tiffs, co-plaintiffs, respondents, co-respondents, third 


30 N. A. Chechina, 
protsessual'nogo prava i 
(1970) : pp. 68-69. 

31 [bid., p. 72. 

32 A. A. Mel’nikov, “Sub’ektivnye protsessual'nye prava storon 
v grazhdanskom protsesse," Sovetskoe Gosudarstvo i Pravo 3 


(1972) : p. 18. 


“Normy Sovetskogo grazhdanskogo 
normy moraly, Pravovedene 5 
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parties making or not making independent claims to the 
subject matter of the dispute, advocates or representa- 
tives, procurors, administrative organs and officials, and 
officials of public organizations. A. A. Mel’nikov also 
notes that parties to a case, plaintiffs and respondents, 
and other participants may validly take part in the 
proceedings if one of three indications áre met: 


1. Presence of material or procedural interests in the out- 
come of the case stipulating his bringing the case or his 
entry into the case for defense of his rights and legall 
protected interests ; | 

2. Bringing of the case, entry into it for the defense of 
rights and legally protected interests of other persons, 
or giving conclusions in the case for the sake of realiza- 
tion of their (official) duties; 

3. Capacity of participants of the civil process by their 
own procedural acts, to bring influence on the course 
of the process.33 


Subjective rights of participants in the civil process 
are divided for analytical purposes into three categories: 
(1) rights connected with the instituting of civil pro- 
ceedings and their continuance, (2) rights connected 
with participation in the judicial hearing of a case, 
and (3) rights connected with the possibility of point- 
ing out to the court its obligation to carry out certain 
acts on its own initlative.?* 

The determination of the legal capacity of a potential 
participant is left to the judge's discretion. According 
to M. A. Vikut, 


Judicial practice underscores that a judge does not allow a 
complaint from a person who applies on his own behalf 
concerning defense of another's right, that is, does not 
have a personal, state or public interest in the case recog- 
nized by law, only if he is not authorized to present the 
suit in defense of another person's interest.?? 


A clear example of the need for a judge to practice 
judicial discretion in permitting procedural rights to 
be implemented involves the first of Mel'nikov's cate- 
gories regarding institution and continuance of civil 
proceedings: 


K turned to the Baumanskii local people's court of Moscow 
with a claim to the department of accounting and distribu- 
tion of living space of the Central Executive Committee 
District Soviet of Workers’ Deputies of the Baumanskii 
concerning division of a room and establishment of a par- 
tition. The people's judge refused to accept the statement 
on the basis that the claim request was found to be in 
contradiction with Article 300 of the Civil Code of the 
R.S.F.S.R.  Abrogating this determination, the judicial 
college for civil cases of the Moscow municipal court ruled 
that the people's judge violated Article 129 CPK R.S.F.S.R. 
and essentially settled the dispute by itself.56 


33 A. A. Mel’nikov, "Sub'ektivnye prava uchastnikov grazh- 
danskogo protsessa," Sovetskoe Gosudarstvo 1 Pravo 7 (1968) : 
p. 37. 

34 Ibid., p. 41. 

35 M. A. Vikut, "Predposilki prava po uchastiev grazhdanskom 
protsesse," Pravovedenie 3 (1967) : p. 104. 

36 D. Vatman, "Positsiia advokata po grazhdanskomu delu,” 
Sotsialisticheskaia Zakonnost’ 1 (1971): pp. 24, 26; and I. L. 
Petriukin, “Grazhdanskii isk. . . ." 
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Parties to a case may be represented in the proceed- 
ings by advocates or judicial representatives. Judical 
representation as an institution is composed of two 
sets of relationships, those between a party and his 
representative and those between the representative 
and the court. The former is not regulated by pro- 
cedural norms, but rather by the norms of material law 
specified in Articles 251-263 of the R.S.F.S.R. Civil 
Code. In fact, not only is judicial representation by 
advocates not obligatory under the law, but subsequent 
to the request for a lawyer the college of advocates may 
refuse to grant the request.?' The latter is controlled 
by the Code of Civil Procedure.” Judicial representa- 
tion may be originated through several means: (1) 
desire of the parties in a case, (2) birth of children 
when the parents are known and the fact of adoption, 
(3) administrative acts, (4) particular relations of 
public organizations with their members, (5) specific 
economic-organizational relations arising between 
higher and subordinate organizations, and (6) resolu- 
tions of judical organs.?? Subsequently the types of 
representation may be specified as voluntary representa- 
tion (Articles 43 and 44 of the Code of Civil Proce- 
dure), legal representation (Article 48), and representa- 
tion on the basis of statutes and laws and other special 
grounds. The last category is composed of: 


1. Representatives of juridical persons participating in the 
civil process in behalf of parties and third persons; 

2. Representatives of higher organs for subordinate 
organizations consolidated with them; 

3. Public representation implemented by public organiza- 
tions; and 

4. Other cases of representation based on special laws (the 
Code of Maritime Trade, etc.).*° 


Of the four elements which compose representation 
on the basis of statutes, the third has received a great 
deal of attention. For example Ia. A. Rosenberg de- 
clared in an article in 1967 that “the presence of legal 
personality is recognized as one of the general pre- 
requisites for entry of a person into civil procedural 
legal relations. In order to participate in the civil 
process, the public must be recognized as a subject of 
civil procedural law." *' Later in the article Rosen- 
berg defines the public as “any voluntary self-regulating 
social union of people which implements in its public 
origins and in the order of spontaneous activity the 
regulation of public matters.” 4? Representatives of 
the public participate in proceedings only in their 
official roles as leaders of public organizations and may 


371. M. Il'inskaia and L. F. Lesnitskaia, Sudebnoe Preds- 
tavitel'stvo v Grazhdanskom Protsesse (Moscow, 1964), pp. 12- 
13. 

38 Ibid., pp. 23-38. 

39 M. A. Gurvich, Sovetskti Grazhdanskii Protsess, pp. 89-91. 

40 Ibid. 

41 Ja. A. Rosenberg, “O pravosub'ektivnosti i predstavitel‘stve 
obshchestvennosti v grazhdanskom protsesse,” Pravovedenie 6 
(1967) : p. 58. 

42 Ibid., p. 59. 
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not participate in their roles as private persons.  Ac- 
cording to V. Paniugin, chairman of the judicial col- 
lege for civil cases of the Supreme Court of the 
R.S.F.S.R., proper public representation has been lack- 
ing or incorrectly used both because of negligence on 
the part of the official representatives and on the part of 
judges who do not alert chairmen of collectives and 
public organizations of cases relevant to them.*4 

According to Il'inskaia and Lesnitskaia, the signif- 
icance of the institution of judicial representation for 
the courts lies in its role as a manifestation of socialist 
democracy through the achievement of justice in civil 
cases and as a force for the insuring of socialist legality 
and defense of rights and legally protected interests of 
citizens, state institutions, enterprises, collective farms, 
and other cooperatives and public organizations.** Rep- 
resentatives carry out all procedural rights set down 
in Article 46 of the Code of Civil Procedure. In addi- 
tion to them, representatives (1) assist the judge in 
correct settlement of questions concerning acceptance 
of cases for trial, (2) request the court to delay hearings 
when a party 1s absent and there is no certitude of the 
fact that the absenting party was informed of the time 
and place of the hearing, and (3) speak out against 
all acts which systematicaly prevent rapid and cor- 
rect settlement of cases. A monograph on judicial 
representation admonishes advocates and representa- 
tives of the public to deliver brief, but well-formulated 
and carefully argued, speeches in order that the court 
may best achieve correct and rapid settlement.*? 

Some possible dispute over the role of the advocate 
in protecting interests of his client is present in current 
legal literature. An article by G. Liubarskii suggests 
that the advocate must assist the court in the course 
of settlement of a case whereas the monograph by 
Il'inskaia and Lesnitskaia stresses the performance of 
acts in the interests of the client.' Since the possibility 
of incongruity exists, the potential for priority considera- 
tion of state interests over the parties' interests remains. 

A most important participant in the civil process is 
the procuror. At a conference of people's judges, 
chairmen of district people's courts, deputy district pro- 
curors responsible for civil cases, municipal procurors, 
and members of the Moscow city court held in Moscow 
in January, 1968, the role in implementing Article 141 
of the R.S.F.S.R. Code of Civil Procedure was 
stressed. Attention was given to joint judicial-pro- 


43 Ibid., p. 63. 

44 V. Paniugin, “Uchastie obshchestvennosti v rassmotrenii 
grazhdanskikh del,” Sotsialisticheskaia Zakonnost 8 (1965): 
pp. 18-19. 
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pp. 3-5. 

46 Ibid., pp. 7-8. 

47 [bid., pp. 5, 6; and G. Liubarskii, “Deiatel’nost’ advokatov 
pri rassmotrenii grazhdanskikh del," Sovetskata lustitsa 17 
(1968) : p. 7. 
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delam,” Sovetskaia Iustitsia 16 (1968): p. 3. 
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curatoral practice in civil labor cases and the organiza- 
tion of assize sessions of the courts. As stated in a 
decree of the Presidium of the Supreme Soviet of the 
U.S.S.R. of February 24, 1964, the role of the pro- 
curor is "actively to promote the formation and educa- 
tion of the new man in communist society." *? 

The goals of civil procedural law are clearly ex- 
pressed by Professor A. F. Kleinman in an article pub- 
lished nearly two years after the decree: 


Civil procedural legislation of recent years . . . has pro- 
moted the further strengthening of socialist legality, im- 
provement of the preservation of the rights of citizens, 
perfection of civil procedure, and democratization of civil 
process. Significantly, guarantees of rapid and correct 
settlement of civil cases, légality and well-foundedness of 
judicial decisions, [and] the right of parties to a defense 
were heightened. Among these guarantees participation 
of the procuror in the civil process acquired great sig- 
nificance.®° 


An active, but not so visible, force in the work of the 
courts in civil cases is the Communist party. At party 
meetings and sessions of the party bureau questions 
concerning quality of work in hearings of judicial 
cases and appeals and control of the activity of lower 
courts are discussed.” The importance of these dis- 
cussions is enhanced by the fact that most judges are 
Communist party members and that most courts contain 
a party organization. The role of the party organiza- 
tion in the work of the court is emphasized by the secre- 
tary of the party organization of the Aksaiskii district 
people’s court and procuracy, V. Biriukov: 


Our party organization uniting the Communists of the 
court and procuracy works under the jurisdictional leader- 
ship of the District Committee of the C.P.S.U. [Com- 
munist Party of the Soviet Union]. The decision of the 
programmed task of the party concerning the lessening 
and rooting out of violations of the law and of crime has 
an important place in the work of the party.5? 


EVIDENCE 


5. N. Abramov posed a definitive statement of the 
character of evidence in the 1946 edition of Grazh- 
danskit Protsess: “The means and methods through the 
use of which the court establishes the presence and ab- 
sence of juridical facts are known as juridical evi- 
dence.” °° His classification of the types of evidence 
in that year is still being used by major textbooks, even 
after publication of the 1961 Principles and the 1964 


49 Vedomosti Verkhovnogo Soveta S.S.S.R. 9 (1964): p. 93 
(Item 283). 

50 A. F. Kleinman, “Grazhdanskie protsessual'nie kodeksi ob 
uchastii prokurora v grazhdanskom protsesse," Sotsialistiches- 
kaia Zakonnost' 12 (1965) : p. 14. 

51M. Ershov, "Partiinye organizatsii sudebnykh organov i 
ukreplenie zakonnosti," Sovetskaia Iustitsiia 16 (1968): p. 3. 

52 V. Biriukov, "V partiinoi organizatsii narodnogo suda i 
prokuraturi,” Sovetskaia lustitsiia 22 (1968): p. 14. See also 
Sh. Ian'kov, "Sudebnaia kollegiia i narodnyi sud," Sovetskaia 
Iustitsiia 17 (1967) : p. 27. 

$3 S. N. Abramov, Grazhdanskii Protsess: uchebmik dlia iuri- 
dicheskikh shkol (Moscow, 1946), p. 68. 
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R.S.F.S.R. Code of Civil Procedure. The basic classi- 
fication scheme is: (1) explanation of the parties, (2) 
declarations of third parties, (3) material evidence, 
(4) testimony of witnesses, (5) written evidence, (6) 
conclusions of experts, and (7) viewing of the 
premises.5* In certain issues before the court particular 
types of evidence are required to be utilized. For ex- 
ample, to prove a contract of loan written evidence must 
be submitted according to Articles 269 and 271 of the 
Civil Code of the R.S.F.S.R.55 

The subject-matter of evidence in the trial of civil 
cases is determined by the court on the basis of Articles 
49 and 55 of the Code. S. Kurilev adds the following 
comment to these articles: 


Allowing parties to determine which of the facts and cir- 
cumstances had judicial significance is inadequate means, 
since they may refer to facts not having significance for the 
case and omit facts which have such significance. The: 
court must exclude facts important for the moral evalua- 
tion of conduct of a participant if they are unnecessary for 
the correct settlement of the case. 


He concludes by explaining that thoroughness of an 
investigation is more important than the rapid hear- 
ing and decision of the case, but that both concerns 
should be given consideration.59 

M. A. Gurvich focuses particular attention on 
Article III of the Code which reads: 


Persons and representatives taking part in the case are 
bound to inform the court of any change of their addresses 
during the period of the proceedings in the case. In the 
absence of such notification the writ [subpoena or sum- 
mons] will be sent to the last address known to the court 
and considered to have been delivered even if the addressee 
no longer lives at such address. 


If delivered to the last known address, all legal conse- 
quences of the delivery are assumed to be brought into 
play. Gurvich disagrees with the latter portion of the 
Article and claims that such delivery should have no 
juridical significance,>” because the person summoned 
has not personally received the summons. 

Once the evidence has been gathered, the case 
initiated and prepared, and the trial begun, decisions 
must be made concerning the order of hearing evidence. 
There is no defined sequence, according to the law, so 
the court must choose the most appropriate order for 
establishing juridical facts, clarifying relevant cir- 
cumstances, and implementing concretely the demands 


54 Ibid. See also A. F. Kleinman, Sovetski Grazhdanskii 
Protsess (Moscow, 1964), pp. 449 and articles 60, 61, 63, 68, 74, 
78, and 66 of the R.S.F.S.R. Code of Civil Procedure, respec- 
tively. 

55 For further discussion of written evidence see also M. 
Treiushnikov, “Dopustimost’ dokazatel'stv v grazhdanskom 
protsesse,” Sovetskata Iustitsiia 5 (1972): pp. 8-10, and D. 
Vatman, "Pis'mennie dokazatel'stva v grazhdanskom protsesse," 
Sotstalisticheskaia Zakonnost' 8 (1972) : pp. 40-43. 

56S. Kurilev, "Predmet dokazivannia v sovetskom grazh- 
danskom protsesse,” Sovetskaia lustitsiia 8 (1968) : p. 19. 

57 M. Gurvich, "Dokazatel'stvennye presumptsii v sovetskom 
grazhdanskom protsesse,” Sovetskaia Iustitstia 12 (1968) : p. 10. 
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of procedural economy. The order of producing evi- 
dence most often found is first, testimony of witnesses, 
second, written and material evidence, and finally, con- 
clusions of experts. Omitted from the order entirely 
are explanations by the parties.9? 

A type of evidence on which most stress has been 
laid is the conclusions of experts. Through empirical 
research, that is, case studies and conversations with 
judges, V. Estuikov and M. Liubarskii have established 
that the majority of experts play an active role in 
carrying out the provisions of Article 77 of the Code of 
Civil Procedure. The Article reads: 


The expert gives his report in writing. The expert’s re- 
port must contain a detailed description of the investigations 
he has made and the conclusions made on the basis of 
these, and substantiated answers to the questions put by the 
court. If the expert, in the course of applying expertise, 
establishes circumstances material to the case in respect 
of which no questions have been put to him, he is entitled 
to include his conclusions on these circumstances in his 
report. 


But conclusions of experts not reported before the ap- 
propriate judicial organ or reported by means not justi- 
fied in procedural law may not be cited as grounds for 
a verdict. Testimony derived from experts and sub- 
mitted to the court through lawful procedures is con- 
sidered and evaluated as a part of the aggregate of evi- 
dence presented and obtained in the case. If the need 
for additional expert testimony is discovered, a new 
expert must be called.?! 

Separate pieces of evidence presented in a case are 
subject to evaluation by the court through its inner 
conviction, thus applying Article 56 of the Code of 
Civil Procedures and utilizing judicial discretion. They 
are also considered in relation to the aggregate of evi- 
dence in the case. Some guidance concerning weigh- 
ing of evidence in the aggregate is given by the Resolu- 
tion of the Plenum of the Supreme Court of the 
U.S.S.R. of September 20, 1967, which states that con- 
tradiction in the testimony of minor witnesses, touching 


upon secondary details of an incident, may not have a- 


decisive significance in the evaluation of a primary fact 
and that its influence will be perfected if the fact is con- 
firmed by the aggregate of all other evidence.® 
Although rules for consideration of evidence leave 
little doubt as to the methods and purposes of their 


58 V. Tikhonovich, “Poriadok issledovaniia dokazatelstv v 
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application, defects in implementation of the rules have 
been found. Judges and other judicial officials, for 
instance, have heard cases without observing the pro- 
visions of Article 248 of the Code of Civil Procedure 
for establishment of facts by the court rather than by 
the parties. Perhaps more significantly, judges have 
without investigation at their own discretion considered 
such facts to be established before the court. Other 
defects in the establishment of judicial facts are that 
judicial decisions do not always appear to be well 
founded, that the hearing of cases is oversimplified 
because of the lack of initiative on the part of the court 
for collection and hearing of evidence, and that facts 
are sometimes considered to be established on the 
basis of oral affirmation by a citizen.9* 

Underlying all the above defects is an unaswered 
question based on the fact that norms established in 
Articles 141 and 161 of the R.S.F.S.R. Code of Civil 
Procedure ("Actions of the judge in preparing a case 
for trial" and "Adjournment of the trial" respectively) 
"are insufficient for the perfection of normal operation 
of the general rule concerning distribution of the obliga- 
tion for proof." ® The specific question which arises 
is expressed by M. G. Avdiukov, “The initiative and 
activity of the court in the collection of evidence does 
not decide the question on whom are the unfavorable 
consequences of unproved facts based on claims and 
expressions placed.” Curiously the author contends | 
that the general rule concerning distribution of the 
obligation for proof “has remained unchanged in the 
codification of Soviet civil procedural law for sixty 
years” and that this rule “does not answer the question 
of who is obligated to prove something." Having taken 
upon himself the responsibility at least to suggest an 
answer, he resorts to an approach consistent with the 
adversary system of trial proceedings, “Each party must 
prove those circumstances to which it refers as the basis 
for its claims and expressions." 99 

A. final issue concerning evidence in the legal litera- 
ture 1s the presentation and use of newly discovered 
and supplementary materials in courts of supervisory 
instance. The law gives no precise statement of what 
supplementary materials may be presented to the court 
of supervisory instance. New materials must be pre- 
sented to a judicial session during which the judge, 
procuror, and declarer may become familiar with them, 
but they may not serve as grounds for review of de- 
cisions in the order of supervision. Newly discovered 
materials are used by the court of supervisory instance 
to confirm that juridical facts were established cor- 
rectly in the court of first instance and that the decision 
in the case was equitable or to persuade the super- 


64 A. Bonner, “Sudebnaia praktika po delam ob ustanovlenii 
iuridicheskikh faktov,” Sovetskaia Iustitstia 11 (1968) : pp. 9-10. 
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visory court of the error of the court of original juris- 
diction in the establishment of facts and of its mistake 
in settlement of the case.97 


SUMMARY AND CONCLUSION 


Since the introduction of the Principles of Civil Pro- 
cedure of the U.S.S.R. and Union Republics and the 
Union Republican Codes of Civil Procedure discussion 
of them, and amendments to the latter, have been ex- 
pressed prominently in leading Soviet legal journals 
and numerous books and monographs. How much con- 
trol had been exercised by the Soviet government over 
the literature is difficult to determine, but it may be 
assumed that the policies of the publishers have cor- 
responded to the contemporary political situation. 

Accordingly, despite the length, complexity, and 
comprehensiveness of the R.S.F.S.R. and other Union 
Republican Codes of Civil Procedure and the issuance 
of various decrees, resolutions, instructions, principles, 
and laws to clarify civil procedural legislation, the task 
of applying the rules to specific situations has not 
been a simple one. As post-1964 discussion has indi- 
cated, this task has been the concern of the courts and 
civil proceduralists since October 1, 1964. 

Thus, in general, post-1964 elaboration on the rules 
and abuses of civil procedure has stressed full applica- 
tion of both specific norms and the spirit of civil pro- 
cedural law. Emphasis on strict legality and a pro- 
fusion of precise guidelines for the attainment of 
"socialist legality," democratization of civil procedural 
law and inculcation of communist morality have been 
contained within the discussion in the legal journals and 
books. Thus the procedures and structures created 
to maintain simplicity in the early years after the 1917 
revolution have increased in complexity. The result 
in a civil procedural system not far different from that 
in non-communist civil law systems. 

Although little mention is made of law in general, and 
no note is taken of civil procedure in particular, the 
Report of the Central Committee of the C.P.S.U. to 
the 24th Congress of the C.P.S.U. of March 30, 1971 
and the Report of the Central Committee of the 
C. P.S.U. and the Immediate Tasks of the Party in the 
Area of Domestic and Foreign Policy of February 24, 
1976, both delivered by Leonid Brezhnev, appear to 
provide some guidelines for the future of civil proced- 
ure. In both reports Brezhnev stresses the role of the 
workers, the party, the youth, and women in the 
"transition to communism." Primary attention is 
given to the party in the report of the 24th Congress: 


The Party will continue to direct its efforts to securing 
the growth and strengthening of the influence of the work- 


97 P. Ia. Trubnikov, "Znachenie dopolnitel’nykh materialov 
predstavliaemykh sudu nadzornoi instansii," Sovetskoe Gosudar- 
stvo 1 Pravo 2 (1969): pp. 57-59. See also E. Lomonosova, 
"Rol' preiuditsial'nykh nachal pri peresmotre grazhdanskikh del 
po vnov' otkrivshchimsia obstoiatel'stvam," Sovetskaia Iustitstia 
13 (1972) : pp. 18-19. 
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ing class in all spheres of the life of our society and to 
making its activity and initiative more fruitful.! 

Comrades, during the period under review (1966-1971) 
the Party has accomplished considerable and extremely di- 
verse work aimed at further strengthening the Soviet state 
and perfecting the entire political organization of our so- 
ciety. The principal orientation of this work—in ac- 
cordance with the tasks of communist construction—has 
been and remains the further development of socialist 
democracy.? 


The party attaches great importance to perfecting 
Soviet legislation.? Similarly, Brezhnev reported to the 
25th Congress: 


Comrades! The strength of our order lies in the con- 
sciousness of the mass. And the party has as its constant 
task the cultivation of communist consciousness, prepared- 
ness, will and ability to build communism. In the period 
under review questions of the ideological education of the 
people, problems of formation of the new man—of the 
adequate building of communism occupy a significant place 
in all our work.* 

Comrades! The comprehensive development of the 
political system of Soviet society is a significant trend in 
our work for communist construction. A discourse con- 
tinues concerning the perfection of socialist government, 
the further development of socialist democracy, the 
strengthening of the legal foundations of state and public 
life, the activation of the activity of social organization.’ 

It is evident that the time has come to produce a code of 
laws [svod zakonov] of the Soviet state. This will further 
the increase of the stability of our legal order.9 


The second most important element for the future 
is Soviet youth. According to the report to the 24th 
Congress: 


More than half of our country’s population are young people 
under 30. They are our future and our replacement.” The 
Party is justly proud of the young builders of communism.’ 


Comparable remarks appear in the report to the 25th 
Congress : 


Let us say a few warm words about our Leninist komsomol. 
. . . a 35-million member army of Komsomoletz—reliable 
help of the party... .? 


Likewise, Brezhnev made a few specific comments about 
law and legality in 1971 and 1976, respectively : 


During the period under review (1966-1971) the Central 
Committee and the Soviet Government have continued tak- 
ing steps to strengthen legality and law and order, to edu- 


cate citizens to observe the laws and rules of socialist com- 
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munity relations. The work of the militia, the procurator's 
offices and the courts has been improved.!? 

It is undersood, comrades, that we have given and will 
in the future give constant attention to perfection of the 
activity of the militia, procuracy, courts and organs of justice 
which stand watch over Soviet legality, the interests of 
Soviet society and the rights of Soviet citizens. 


Finally, the decisive role of the party in relation to 
the state apparatus, the trade unions, and the “broad 
mass of the people" is prompted by Brezhnev in his 
report to the 24th Party Congress: 


It is not only the task of the state apparatus to strengthen 
legality. Party organizations, the trade unions and the 
Komsomol are in duty bound to do everything to ensure 
the strictest observance of laws and improve the working 
people’s knowledge of the law. Respect for legality and for 
the law must become part and parcel of the make-up of 
every person. This is particularly true of persons in office. 
No attempt to deviate from or to circumvent the law is to 
be tolerated, no matter what the motive. Nor can we toler- 
ate any violation of the rights of individuals and infringe- 
ment of the dignity of citizens. For us Communist cham- 
pions of the most humane ideals, this is a matter of 
principle.?? 


10 24th Congress of the Communist Party, p. 97. 

11 L. I. Brezhnev, "Otchet Tsentral’nogo Komiteta KPSS 
Lachs DI. 

12 24th Congress of the Communist Party, p. 97. 
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We see the meaning and content of socialist democracy in 
the increasingly broader participation of the masses in the 
administration of state and social affairs. In our country 
the entire political system of society and the steadily grow- 
ing initiative of the people serve the building of com- 
munism.1? 

The formation of a communist world outlook in the 
broad mass of the people and their education in the spirit 
of the ideas of Marxism-Leninism are the core of all ideo- 
logical and educational work by the Party.14 


These ideas were expressed once again in the section 
of the report to the 25th Party Congress entitled “The 
party in the conditions of the development of socialism." 

The above guidelines lead to the express conclusion 
that socialist legality, democratization, and the inculca- 
tion of communist morality will continue to be the 
foremost principles around which specific civil pro- 
cedural rules will develop. The Soviet civil procedural 
system may proceed further in the direction of non- 
communist civil law systems. It is up to the Com- 
munist party of the Soviet Union to set the stage for 
and to encourage such a progression. 


13 Tbid., p. 99. 
14 Ibid., p. 100. 
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